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PREFACE 


TO 

TIIE FOURTH EDITION. 

♦. — 

The fact that three Editions, constituting 3,500 copies, 
of this Work have been sold, and that an American 
firm have thought it worth their while to issue an 
unauthorized edition in the United States, renders it 
no longer necessary to apologize for its existence. 

Many of my friends and clients have expressed sur- 
prise that an Equity and Conveyancing Counsel should 
liavo written a treatise on the Law of Torts. The 
answer is, that every lawyer, whatever his si)eciality 
may be, ought to know the principles of every branch 
of the law ; and, in my student days, my endeavours to 
fathom the principles of the Law of Torts were sur- 
rounded with so much unnecessary diiHculty, owing to 
the absence of any text-book separating principle from 
illustration y that I became convinced that a new crop of 
students wouhl welcome even such a guide as I was 
capable of fiirnishing. The result has proved that I 
was not mistaken. 
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Indeed, however useful the great treatises are for the 
practitioner (and to him they are invaluable), they are 
almost useless to the student. In the first place, to his 
unaccustomed* mind they present a mere chaos of 
examples, for the nio&t part imexplained, and, In the 
absence of explanation, seeming very often in direct 
contradiction. What student without careful explana- 
tion would grasp tlio difference between FUicher v. 
Rylands and Nichols v. Marsland for instance ? 

In the second place, the men are few indeed who 
can trust to their memories to retain the contents of a 
large treatise wit]i ac(‘uracy; and allliougli that is not 
necessary, yet it is essential that they should accurately 
remember ihB imneipies of the law. 

For these and other reasons, I am led to the belief 
that if a student will fhorouyhhj master this work and 
the companion volume (written on the same plan) by my 
friend and former pupil, Mr. Claude C, M. Plumptre, 
of the Common Law Bar, ho will know as much of the 
principles of the Common Law as will suflSce to make 
him a competent general practitioner, and to pass him 
through his examinations. 

I do not assert for one instant that it will enable him 
to answer every case that comes before him, but I am 
acquainted with any man whoso mental stock 
enables him to do this. In the vast majority of oases 
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tlie practitioner who has any regard for his own reputa-^ 
tion will turn to Ms digests and his reports; for, howeTer 
well he may understand the principles of the law, it 
is only very long practice indeed, or the intuition of 
geniuSJ which enables him to apply these principles to 
particular complicated facts with ease and certainty. 

In this Edition I have inserted some American and 
Colonial decisions, which seemed to me to be both good 
law and excellent illustrations of principles. 

To the student who reads this Work, my advice is, to 
iparn the rnks thoroughly, and to read in the reports 
all such of the cases referred to in the text as ho may 
feel any difficulty in understanding. 

It only remains to render most grateful thanks to 
my friend, and pupil, Mr. Oarleton Eea, B.A., of Lin- 
coln’s Inn, Barrister-at-Law, who has kindly assisted 
me in the revision of this Edition, and in ^eing it 
through the press, a work requiring much bare and 
patience. 

AETHUE UNDEEHitL. 

1, Old SaxTABB, Lincoln’s Inn, W.C, 

June, 1884, 
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PAET I. 

KULES EELATING TO TOETS IN GENEEAL. 




CHAPTER I. 

Of Injuries purely Ex Delicto. 

The Object of Law. The maxims of law,” says 
Justinian, are these : to live honestly, to hurt no 
man, and to give every one his due.” The practical 
object of jurisprudence must necessarily be to enforce 
•the observance of these maxims, which is done by 
punishing the dishonest, causing wrongdoers to make 
reparation, and ensuring to every member of the com- 
munity the full enjoyment of his rights and pos- 
sessions. 

Public and Private Injuries. Infractions of 
law are, for the purposes of justice, divided into two 
great classes : viz., public and private injuries. The 
former— commonly called crimes — consist of such 
offences as, aiming at the root of society and order, 
are considered to be injuries to the community 
at large ; and as no redress can be given to the com- 
munity, except by the prevention of such acts for 
the future, they are visited with some deterrent and 
exemplary punishment. 

Pnvate or civil injuries, oh the other hand, are 
such violations or deprivations of the legal rights 
of Mother, as are accompanied by either actual or 
. b2 ’ 
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piesumptive damage. These being merely injuries 
to private individuals, admit of redress. The law 
therefore affords a remedy, by forcing the wrongdoer 
to make Reparation. 

Division of Private Injuries. But as injuries 
are divided into criminal and civil, so the latter are 
subdivided into two classes of injuries ex contractn 
(which, perhaps, may be said to include breaches of 
trust, trusts being considered as qtmsi contracts) and 
injuries ex delicto; the former being such as arise 
out of the violation of private contracts ; the latter, 
commonly called torts, such as spring from infractions 
Of the great social obligation, by which each member 
of the state is bound to do hurt to no man. 

It is of the latter class that I am about to treat in 
this work. 

Definition of a Tort. A tort is described in the 
Common Law Procedure Act, 1862 , as “ a wrong in- 
dependent of contract but this does not convey any 
very clear idea of the nature of it. I shall not, how- 
ever, attempt to define what a tort is, but shall content 
myself with ilie less scientific but more intelligible 
method of describing it as follows : — 

y^uuE 1, — person commits a tort, and 
3E®nders Mmself Hable to an action for da- 
i^iages, -wdio (independent of any contcact) 
cbr^its soiriB act not anthdrized fey law, or 
to 4lo something wfeicfe fee ougfet to do 
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by law, and by such act or omission eithmr 
infringes some absolute right, to the uninter- 
rupted enjoyment of which another is en- 
titled, or causes to such other some substantial 
loss of money, health, or material comfort, 
beyond that suffered by the rest of the public. 

It will be perceived that two distinct factors go to 
make a tort, viz. (1) a wrongful act or omission 
independent of contract (see Pryce v. Belcher, 4 C, B. 
866) ; and (2) either a consequent invasion of another’s 
right (see jLnhhy v. Wldte, 1 Sm. L. C. 284), or the 
■consequent infliction upon him of some loss (see 
Itruon V. Moore, 1 Ld. Raym. 486). Neither of these 
two factors will, by itself, be sufficient to sustain an 
action for damages, although, as we shall see here- 
after, the first may, under certain circumstances, be 
alone sufficient to sustain an action for an injunction. 

An invasion of a right, or the infliction of damagU, 
unconnected, with a wrongful act, is technically called 
a damnum absque injurid, the word damnum being used 
to signify the invasion of a right or the infiiqtion of 
loss, and the word injuria being used to signify a 
wrongful act or omission, and it is a maxim that ex 
danim absque injuidd non oritur actio. Thus, as will 
b^ seen further on, great loss and miseiy may be 
caused by an individual with impunity, so long as he 
is careful to avoid doings an unlawful act or making 
an unlawful omission. 

It has been said, that although & damnum absque 
it^iind is no ground for an action ; for damages, yet 
there are obtain oases in which asi mjm'ia is suffioimit 
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Without a damnunij or, as it has been expressed^ ex 
u^und sim damm oritur actio. However, this latter 
maxim cannot be supported, unless we give very 
different .ifieanings to d'^mnum and utjuria to thoi^ 
which they were used to signify in the first m«.X!Qn, 
For it is certainly incorrect to say that a wrongful 
act or omission without loss or infringement of a 
private right will support an action. The sense in 
which the authors of ex tajurid nine damno oritur actio 
used the word iujuria was to signify a wrongful 
act or omission, iajunntf a person, and they 

used damnum to mean only an actual loss. Used in 
these senses, the maxim is correct, but it is obvious that 
it is most misleading to use words in one sense in the 
first maxim, and in a different sense in the second, 
and therefore the student should bear in mind thai 
the correlation of the two maxims is a mere literary 
quibble, and founded on a fallacy of ambiguity, and 
that throughout this work, the word injuria is used 
to signify a wrongful act or omission {cjt. gr.^ going 
without excuse on io another’s land, or driving 
negligently, or causing a public nuisance), and that 
the word damnum is used to signify the invasion of a 
private right, however trivial, or the infliction of actual 
loss or damage. {For the interruption of a right, 
however temporary and however slight, is considered 
the law to be damaging, and a proper subject 
^r reparation, and substantial damages have more 
than once (in cases of false imprisonment) been 
awarded, where the plaintiff’s surroundings Were veiy 
improved during his unlawful detention. 
B#'^|here io private right (ex. g^\ liberty) has been 
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invaded bj a wrongful act, then no action will lie 
uidess the plaintiS has sustained aotual loss or damage. 

The reason for all this is very dear. 'In the case 
invasion of a private right, thme is a particular 
damage inflicted on the plaintifl, and that by means 
of a wrongful act, and therefore the defendant ought 
to make reparation. But where no private right is 
infringed, Imt merely an unlawful act or omission 
committed or made, there the grievance is one pro- 
perly affecting the public and not any private indi- 
vidual in particular; and if every member of the 
public were allowed to bring actions in respect of it, 
there would be no limit to the number of actions 
which might be brought (Winterhoifom v. Lord 
Derby, L. JR,, 2 JEr. 316). The remedy of the public 
is by indictment if the unlawful act amounts to so 
serious a derehetion of duty as to constitute an in- 
jury to the public. But if, in addition to the injury to 
the public, a special, peculiar, and substantial damage 
is occasioned to an individual, then it is only just 
that he should have some private redress (see Lyon v. 
Ihhinongers’ Co., L. It., 1 Apj). Ca. 662 ; and Fn'fz 
V. Sobmt, L. M., 14 Cli. D. 542). Let us now 
glance at some illustrations of the foregoing rule 
^ (1) If one trespasses upon another’s land, that is 
the invasion of an absolute right ; but il the trespass 
was committed in self-defenoe, in order to escape 
from some pressing danger, no action will lie in re- 
spect cf it, because the law authorizes the commis- 
sion of a trespass for such a purpose ; and, therefore, 
although there was a damnum — namely, a private 
grievance, there was no iiywda or wrongful act, and 
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the trespass was consequently a damnum absque injuriA 
(37 Hen. 6, 37, pi. 26). 

(2) Again, if I own a shop wMoh greatly depends 
for its oukom upon its attractive appearance, a 
company erect a gasometer hiding it from the public, 
no action is maintainable by me ; because, although 
my trade may be ruined by the obstruction, yet the 
gas company are only doing an act authorized by law, 
namely, building upon their own land {Butt v. Im^ 
perial Gas Co,^ L. JB., 2 Ch. App, 158). 

(3) A legally qualified voter duly tenders his vote 
to the returning oflScer, who wrongly refuses to re- 
gister it. The candidate for whom the vote was ten- 
dered gains the seat, and no loss whatever, either in 
money, comfort, or health, is suffered by the rejected 
voter ; yet his absolute right to vote at the election 
is infringed, and that by an unlawful act of the re- 
turning oflGLcer, and hence we have here an hijitria 
and a damnum sufficient to support an action {Ashby 
V. White ^ 1 8n\. i. <7. 251). 

(4) A man erected an obstruction in a public way. 
The plaintiff was delayed on several occasions in 
passing along it, being obliged, in common with 
every one else who attempted to use the road, either 
to pursue his journey by a less direct road, or else 
remove the obstruction. It was held, however, that 
he could not mamtain an action, because although 
there had been an unlawful act on the part of the 
defendant, yet there was no invasion of an absolute 
priyate right, and no substantial damage peculiar to 
the phijniiff beyond that suffered by the rest of the 

^Winterbottom v. Lord Derby ^ L. R.^ 2 Ex. 816). 
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(§) The defendants left an unfenoed hole upon 
premiss of theirs adj oining a highway. The plaintiS, 
hi passing along the highway at night, fell into the 
holi^ and was injured. Here the plaintiff clearly 
suffered a special and substantial damage beyond 
that suffered by the rest of the public, and accord- 
ingly he recovered damages {Hadkij v. Taylor, L. R., 
1 C. P. 53). 

(6) The plaintiff kept a coffee-house in a narrow 
street. The defendants were auctioneers, carrying 
on an extensive business in the same neighbourhood, 
having an outlet at the rear of their premises next 
adjoining the plaintiff’s house, where they were con- 
stantly loading and unloading goods into and from 
their vans. The vans intercepted the light from the 
plaintiff’s coffee-house to such an extent, that he was 
obliged to bum gas nearly all day, and access to his 
shop was obstructed, and the smell from the horses’ 
manure made the house uncomfortable. Here there 
was a state of facts constituting a public nuisance, 
but there was also a direct and substantial private 
and particular damage to the plaintifiP, beyond that 
suff^d by the rest of the public, so-as to entitle him 
to maintain an action {Benjamin v. Stm'r, L. R., 9 
C. P. 400; and see also White v. Hindley Local 
Board, L. R., 10 Q. B. 219). 

(7) To give one more example similar to the last ; 
where a defendant, in the course of building opera- 
tions in a London street, greatly and unimsonably 
blocked up a highway,, so that customers could not 
reach the plaintiff’s shop, it was held that the 
plointifi was entitled to damages for loss of cus- 
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tomers, on the ground that he had suffand a 
pttfUctilar injury from a public nuisanoe, over and 
above 'injury which the public generally had 
suffered {Fritz v. Mobmn, L. R.y 14 Ch. D. <W2 ; 
and see also Harm v. Mohbn, L. B,., 3 JEr. D. 268). 

Where Loss would have been suffered in 
any Event. It sometimes happens that a loss or 
dotage may be attributed both to a wrongful act, 
and to some other distinct cause. In such cases the 
following rule applies : — 

■^RuIiE 2. — ^Whore a person lias been guilty ^ 
of a wrongful act or omission, and some 
damage ensues from it, wliicli damage would 
also have ensued in any event owing to other 
circumstances, the person guilty of the wixing- 
ful act is not excused, but it is open to liiin 
to show if he can, that there is a substantial 
and ascertainable portion of the damages faii’ly 
to be attributed solchj to the other cii’cum- 
stances, and in that case he is entitled to a 
proper deduction in that respect (see NUro- 
Phosphate Co. v. Zondmt and Si. Katharines 
Dock Co., L. R., 9 Ch. D. 503). 

Thus where it was the duty of the defendants to 
keep a ^ver wall at a height of four feet two inches 
a|*im|l|brmit|' high water mark, and they only kept it 
tilt a l^ht bf four feet, and an extraordinaiy tide 
xesadbur feet five inches, and flooded the plaintiffs’' 
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works; it was held, that as the defendants had oom- 
ndtted a breach of duty in not btulding thdr wall to 
the proper height, and that some damage having 
been suffered in oonsequenoe thereof, an* action lay 
agSinst ihem, although even if the wall had been of 
the required height the tide would stiU have over- 
fiowcsi it ; James, L. J., saying : — “ Suppose that the 
same damage would have been done by the excess of 
height of the tide if the wall had been of due height 
as has been done ; yet if the damage has been done 
by reason of the wall not being of due height, the 
defendants are liable for that damage arising from 
that cause, and are not excused because they would 
• not have been liable for similar damage if it had been 
the result solely of some other cause ; and moreover, 
long before the tide rose even to four feet, it began 
to flow over towards and mto the plaintiffs* works, 
and of course the defendants cannot escape their 
liability for the damage so occasioned, because the 
tide afterwards went on swelling* and swelling, even 
if it could be ehown that the same damage would 
have been occasioned by that additional height of 
water if the wall of the defendants had been in 
proper condition. They had been guilty of neglect, 
and had done damage before the extra height had 
been reached, and their liability to the plaintiffs was 
complete when the damage was done. . . . No doubt 
if the Court can see on the whole evidence [as they 
could not see in that case] that there was a substan- 
tial End ascertainable portion of the damage, fairly 
to be attributed soMi/ to the ojcoom of the tide above the 
proper hmght which it ms the duty of the defendants to 
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^mdnifain, ooomring after the excess had occurred, and 
■which would have happened if the defendants Imd 
done their duty, then there ought to he a proper 
deduction in that respect ” (Nitr/hP/wsphaie Co. v. 
London and St. Katharine’s Dock Co., L. B., 9 CitD. 
526 ; and see also Clark v. Chambers, L. B., 3 Q. B. 
D. 327, and Harris v. Mobhs, L. B., 3 Ex. D. 268). 


Of Injurise, or Wrongful Acts. In the words 
of Pratt, 0. J., “ torts are in6nitely various, for there 
is not anything in nature that may not he converted 
into an instrument of mischief” (see Chapman v. 
Pickerspill, 2 Wik. 146). It is, therefore, hopeless to ‘ 
attempt any definition of what constitutes a ■wrongful 
act or injuria, upon which an action for tort may he 
founded ; hut, broadly speaking, the following rule 
may, perhaps, give the student some standard hy 
which to measure p^icular cases : 

J Rule 3. — k. man is guilty of an injuria 
wlio, witliout authority or excuse, cither — 

(a) Wittingly or unwittingly, without ex- 

cuse, docs any act, or makes any 
wiitten or verbal statement, which 
infringes upon any absolute right 
of another person ; 

(b) Wittingly or unwittingly does any act 

wliicli is forbidden by law, or omits 
to do or perform some duty which 
Ifie law casts upon him ; 
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(c) Omits to do something which a reason 

able man would do, or does some- 
thing which a reasonable man would 
^ not do ; 

(d) * Makes any false statement, either 

written or verbal, to another, with 
intent to deceive ; 

(o) Omits to make any statement with in- 
tent to deceive in cases in which 
there is a legal duty upon him to 
make such statement. 

Roughly speaking, therefore, injnrice proceed either 
from misdeeds, neglects or frauds. 


Involuntary Acts or Omissions. Where the 
act or omission not authorized #7 law is committed 
involuntarily, no action lies. 

Rule 4. — ^No person is legally responsible^ 
for any act or omission not attributable to 
active or passive volition on his part. 

I do not mean to say that a man who sins from 
ignorance, and not from malice, is thereby excused. 
Far from it, for by reasonable inquiry he might set 
himself right (see Bascley v. Clarkson, 3 lav. 37); 
sad, indeed, on grounds of public policy alone, apart 
from metaphysical considerations, it is obvious that it 
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woiid liigltly inoonyemeat aud dctog^iui to adndt 
imj^fadhi dootxine. The above ndoy ^fien^tly pat, 
ineips, in the language of an ancient justice, tii&t 
** no man,^all be excused of a trespass, unless it be 
judged utterly without his fault.” 

(1) A horse driven by the defendant was aSarmed 
by the noise caused by a butcher’s cart driven furioudy 
along the street, and, becoming ungovernable, ran 
away and injured the plaintiff’s horse. It was, how- 
ever, held, that as the act was involuntary on the 
defendant’s part, he was not liable {Wakeman v. 
Hobimoit, 1 Bing. 213; Manzoni v. Boughs, L. JR., 
6 Q. B. D. 145, and Tilktt v. Ward, L. R., 10 
Q. B. D. 17). 

(2) Under the Metropolis Local Management Act 
(18 & 19 Viet. c. 120), a duty is imposed upon the 
vestry, of properly cleansing the sewers vested in 
them. Under the premises of the plaintifi was an 
old drain, which was one of the sewers vested in the 
vestry. This drai:^#iaving become choked, the soil 
therefrom flowed into the cellars of the plaintiff and 
did damage. In an action against the vestry, the 
jury found alia) that the obstruction was un- 
knourn to the defendants, and could not by the exer- 
cise of reasonable care have been known to them. 
He^ that u]^n this finding the defendants were 
autttied to this verdict {Sammond t. Vestry of JSt. 

C. P. 816, and see also Loses v. 

5l Mew Tork Rsp. 476, in relation to the 
lilliyiity of thejowner of a steam boiler). ■ ^ 

. It is a rple of law, that where one brings on 
properly for his own purposes, and collects and 
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e, aay itaTBtance likely to do hxju^ to his 
neighbour if it espapes, he must keep it at Ms peril. 
Tet where the escape could not have been prevented 
by any possible means, he will not be liable, as will 
be saen from the well-known case of Nichols v. Mars^ 
Umd {L. jB., 10 Ex, 255, and oh appeal, L. 2 Ex, 
D, 1). The facts there were as follows :~On the 
defendant’s land were artificial pools containing large 
quantities of water. These pools had been formed by 
damming up, with artificial embankments, a natural 
stream which ros# above the defendant’s land, ^i^d 
flowe(| through it, and which was allowed to escape 
from the pools successively by weirs into its original 
j course. An extraordinary rainfall caused the stream 
and the water in the pools to swell, so that the arti- 
ficial embankment was carried away by the pressure, 
and the water in the j)ools being suddenly loosed, 
rushed down the course of the stream and injured the 
plaintiff’s adjoining property. The plaintiff having 
brought an action against the de|ej|^dant for damages, 
the jiuy found that there was no negligence in the 
cqnstniction or maintenance of the works, that the 
rainfall was most excessive, and amounted to a m 
major or visitation of God. Under these circum- 
stances, it was held that no action was maintainable, 
because, as BramweU, B,, said, “ the defendant had 
done nothing wrong ; he had infringed no right. It 
was not the defendant who let loose the water and 
sent it to destroy the bridges. He did, indeed, store 
it, mptd stored it in such quantities that^ if it wove let 
lQOS|fi|i would do, as it did, Mischief. But suppdse a 
r^let it loose, would the defmdant be 1^ 
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If SO* then if a misoMevons boy bored a hole in a 
oisteirii in any London house, and the water did mis- 
^ief to a neighbour, the oooupier would be liable; 
but that.dhnnot be. Then why is the defendant 
liable^ if some agent over which he has no oontroHets 
the water out ? The defendant merely brought the 
water to a place, whence another agent let it loose, 
hat the act is that of an agent he cannot control^* (see 
also Nitro-Phosjyhate Co, v. London and St, Katharine^ 
Dock Co,, L, R,, 9 Ch. D. 503). 

(4) * And so again where the reservoir of the defen- 
dant was caused to overflow by a third party sending 
a great quantity of water down the drain which sup- 
plied it, and damage was done to the plaintiff, it was < 
held that the defendant was not liable ; Kelly, 0. B., 
saying : — ‘‘ It seems to me to be immaterial whether 
this is called a vis major or the unlawful act of a 
stranger ; it is sufficient to say that the defendant 
had no means of preventing the occurrence” [Box v. 
Jubb,L.R,,4:Lu^f),77). 

(3) The above oases must be carefully distin- 
guished from the well-known leading case of Ry/ands 
V. FMcher (L, R,, 3 JBT. L, 330), the facts of which 
were as follows : — ^The plaintiff was the lessee of mines. 
The defendant was the owner of a mill, standing on 
land adjoining that under which the mines were 
worked. The defendant desired to construct a re- 
served, and employed competent persons to construct it^ 
so ^at there was no question of negligence. The 
plaintiff had#whrked his mines up to a spot where 
tihere were cortfiin old passages of disused mines ; 

l^ere connected with Yerti<^ shafts^ 
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oommiinioatmg with the land aboTe, which had also 
been out of use for years, and were apparently filled 
with marl and earth of the surrounding land. Shortly 
after the water had been introduced into ‘the reser- 
voir,n^it broke through some of the vertical shafts, 
flowed thence through the old passages, and Anally 
flooded the plaintiff’s mine. It was contended on 
behalf of the defendant that there was no negli- 
gence on his part, and that if li© were held liable, it 
would make every man responsible for every mischief 
he occasioned, however involuntarily, or even upoon- 
sciously, whereas he contended that knowledge of 
possible mischief was of the very essence of the liability 
^incurred by occasioning it. The House of Lords, 
however, held the defendant to be liable on the 
ground that a person who, for his own purposes, 
brings on his land, and collects and keeps there, any- 
thing likely to do mischief if it escapes, must keep it 
at his peril, and if he does not do so i^prhnA fade 
responsible for all the damage wjiioh is the natural 
consequence of its escape.” It therefore appears 
that the act which was not authorized by law was 
the albiving the water to escape^ and whether this was 
the result of negligence, or whether it was the remit 
of a Went and undiscovered defect in the engineering 
workSg was quite immaterial. The escape of the water 
was caused by something of which the defendant 
was ignorant^ not by something altogether beyond 
his control or volition, like a visitation of Providence 
or th^ act of a third party, as Hellish, L. J., said in 
JNtchok V. Marshnd {L. JB., 2 JEa?. D, 6), if indeed 
u. . c 
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'^4itmag^ were caused by the act of the party 
dJi# #wre— as where a man aooumidates water on his 
own land, but, owing to the peculiar nature or condi- 
tion of the soil, the water escapes, end does dama^ 
to his neighbour — the ease of Bylanda v. Fincher 
ei^blishes that he must be held liable.” But whOTe 
there is aomething more — either the act of God or of 
a third party — which is the proximate cause of the 
damage, then Rylanda v. Fktchcr has no application. 
This of course, however, presupposes that the damage 
has been solely caused by the act of God or of a th^ 
party, and that the defendant has not contributed to 
it by some distinct hrmch of duty (as in Tim Nitro- 
Phospluite Co. V. London and St. Katharine’s Lock Co. ^ 
, cited above), for in such a case the defendant will not 
be excused, but his conduct will fall under Eule 2 
(Sarris v. Mobhs, L. B., 3 Ex. L. 268 ; Clark v. 
Chambers, L. B., p Q. B. D. 327). 

The distinction between Bylands v. Fletcher on the 
one hand, and Nichols v. Marsland and Box v. Julh 
on the other, is no doubt subtle and difficult for the 
lay mind to grasp ; but it shortly comes to this, that 
a man is not liable for the acts of God or a third 
party, unless (1) he has committed some distinct 
breach of duty, or (2) where he has taken upon him- 
self to construct a dangerous work, and such work is 
in fast defective, whether owing to the constructor's 
negligence or hot ; for having taken upon himself to 
hu^e it, he mhst be taken to guarantee that jit is fit 
fmr the purpotfe for which it is made (see dlsb Eard^ 
num^/.N. E. '^. Co., L. B., 3 Q. F. 2). 168, ahd 
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Sub-rule.--*- hm premmes tJuit an act or ommim 
done or mgkcted under tlm influence of pressing danger^ 
and which teas mcessary in order to escape tlgd danger^ 
was done or neglected imoluntarily, • 

TJis doctrine would seem to be founded upon the 
maxim that self-preservation is the first law of 
nature, and that where it is a question whether one 
of two men shall suffer, each is justified in doing the 
best that he can for himself. Indeed, so far has this 
doetrine been carried, that it is said, that if two 
shipwrecked persons are attempting to save them- 
selves by means of ai^ plank which is not sufficiently 
large to sustain them both, one of them is justified in 
•pushing the other off. This however is an example 
rather appertaining to criminal than civil law. 

(1) A person wrongfully threw a squib on to a 
stall, the keeper of which, in self-defence, threw it. off 
again ; it then alighted on another stall, was again 
thrown away, and, finally exploding, blinded the 
plaintiff. The liability of the persons who threw it 
away from their stalls in self-defence, was not the 
question before the court, but a dictum of Chief 
Justice De Ghrey is a good illustration of the sub- 
rule. He said, ‘‘It has been urged, that the inter- 
vention of a free agent will make a difference ; but I 
do not consider Willis and Eyal (the persons who 
merely threw away the squib from their respective 
stalls) as free agents in the present case, but acting 
under % compulsive necessity for their own safety 
i^d self-preservation^^ [Smtt v. Shepherd^ 2 W. BL 
894). The first example of the first rule is 
another example of the above sub-rule. 

c2 
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'^Unintentional Injuries. Althougli, as we 
'ha:ve seen, no act or omisraon can be said to be 
wrongful unless it is within the power of the person 
/doing or omitting, to abstain from doing or omitting 
) to do it, and although, therefore, every wrongfi^ act 
i must in a certain sense be either actively or passively 
intentional, yet it is no defence to an action that the 
wrongdoer did not intend to cause any damage. 

'^ULE 5. — ^Every person is presumed to 
intend the probable consequence of every 
voluntary act or omission of his, not autho- 
rized by law. 

Of course an intention to inflict an injuiy makes 
a tort very much more serious from a moral point of 
view, and, as we shall see hereafter, is an important 
factor in assessing the amount of damages to be 
awarded to the injured party ; but nevertheless actual 
intention is not a necessary ingredient, being always 
iixebutably presumed. 

(1) In the above-mentioned case of Scott v. 8h<^- 
Jterd, the person who flrst started the squib was held 
liable for the loss of the plaintiff’s eye, although it 
was proximately caused by the last person who re- 
mov^ it from his stall. 

(2) A pers<^ has an unguarded shaft or pit on 
his premises. If another, lawfully coming on to the 
pifpdses on business, falls down the shaft, and is 
injured, he juay bring his action, although there was 
ho hsi^tion lu cause him or anyone else any hurt 
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{Indermaur v. Dames, L. B., 2 O. P, 311 ; Wfdte v. 
France, L. B., 2 C. P. D. 308). 

(3) The defendants, a burial board, planted on 
their own land, and about four feet distant from 
their^ boimdary railings, a yew tree, which grew 
through and beyond the railings, so as to project 
over an adjoining meadow which was hired by the 
plaintiff for pasture. The plaintiff’s horse, feeding 
in the meadow, ate of that portion of the tree which 
projected, and died of the poison contained therein. 
The tree was planted and grown with the knowledge 
of the defendants that the defendants were 

liable {Crmchurst v. Amersham Burial Board, L. B., 
•4 Ex. D. 5 ; and see Lax v. Corp. of Darlington, 
L. B., 5 Ex. D. 28). 

Bemoteness of Damage. The rule, however, 
is subject to the following qualification : — 

Sub-rule. — iVb action lies where the injuria and ' 
damnum are not usually found in sequence, unless it be 
shown that the defendant knew, or had reasonahU means 
of knowing, that consequences, not usually resulting 
from the act, were, by reason of some existing cause, 
likely to intervene so as to cause damage to a third 
person. 

(1) The defendant, in breach of the Police Act 
(2 4" 3 Viet. c. 47, s. 54), washed a van in a public 
street, and allowed the waste water to run down the 
gutter towards a grating leading to the sewer, about 
twenty-five yards off. In consequence of the ex- 
treme severity of the weather the gating was 
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obstmoted by ioe, and the water flowed over a por- 
tion of the causeway, which was ill-paved and im- 
even, and there froze. There was no evidence that 
the defendent knew of the grating being obstructed. 
The plaintiff’s horse, while being led past the spot, 
slipped upon the ice and broke its leg. In giving 
judgment in an action brought in respect of this 
damage, CJhief Justice Bovill said: “No doubt one 
who commits a wrongful act is responsible for the 
ordinary consequences which are likely to result 
therefrom ; ” but “ vdiere there is no reason to expect 
it, and no knowledge in the person doing the wrong- 
ful act that such a state of things exists as to render 
the damage probable, if injury does result to a third* 
person it is generally considered that the wrongful 
act is not the proximate cause of the injury, so as to 
render the wrongdoer liable to an action. If the 
drain had not been stopped, and the road had been 
in a proper state of repair, the water would have 
passed away without doing any mischief to anyone. 
Can it then be said to have been the ordinary and 
probable consequence of the defendant’s act that the 
water should have frozen over so large a portion of 
the street so as to occasioil a dangerous nuisance? 
I think not. There was no distinct evidence to show 
the cause of the stoppage of the sink or drain, or that 
the defendant kn^ it Was stopped. He had a right, 
than, to expect that the water would flow down the 
guttei^ the sewer in the ordinary course, and,; but 
^ppa^ (for which the dhfen&at is not 
*i|^0o«itoe), a would have be«tt done.” 

iiLsil aaeor^ngly judgment was given in i^oar OKf 
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the 4eiendani (jSAa»y v. P&weU, L. E., 7 0. P. 
258). 

(2) But -where water, which had trioMed down 
from a waete-pipe at a railway station on to the 
platform, had become frozen, and the plaintijS, a 
passenger, stepped upon jt and fell and was injured, 
the court held the defendants liable, on the ground, 
probably, that the non-removal of a dangerous 
huimnce, like ice, from their premises, was the proxi- 
mate cause of the injury {Shepherd v. Mid. R. Co., 
vited hy plaintiff arguendo ; Shatp v. Powell, supra). 

(3) Again, a brig, by the negligence of those on 
board her, came into collision with a barque. In the 
collision the main rigging of the barque was carried 
away, and shortly afterwards her fore and main masts 
went by the board. Towards evening of the same 
day the wind increased in violence, and eventually 
the barque was driven on shore, and some of the crew 
were drowned. It was held, that, as the loss of the 
masts was the proximate cause of the -wreck, and as 
the loss of the masts was the immediate result of the 
collision, the loss of life was the result of the collision 
{The George and Richard, L. R.,Z A, E. 466). 


Statutory Bights and Duties. Eule 6; 
^When a statute gives a rffht, or a 

in favour of an individual or class of in- 
dividuals, then, where no penalty is atl^iehed, 
any , infmB^ of the right or Isn^ch of 
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the duty will be a tort remediable in the 
ordinary way {Dormont y. Furness R. Co.^ 
L. -R., 1 1. Q. B. D. 496). But where a penalty 
is attached (whether recoverable by the party 
aggrieved or not), it then becomes a question 
whether it was the intention of the legisla- 
ture, in making the particular statute, that 
the penalty should be the only satisfaction, 
or whether, in, addition, the party injured 
should be entitled to sue for damages ; and 
in the case of a private act imposing an active 
duty, the penalty will primA facie be taken » 
to be the only remedy given for breach of the 
duty (see and consider judgments in Atkinson 
V. Newcastle Water Co., L. R., 2 Ex. D. [C. A.) 
444). 

(1) By act of parliament 26 & 27 Viet. c. Ixxxix. 
the harhour of B. was vested in the defendants, and 
its limits were defined. The defendants had however 
juiisdiotion over the harhour of P. and the channel of 
P. beyond those limits, for the purpose of, ittter alia, 
httoying “ the said harbour and channel,” but they 
were not to levy dues or rates beyond the harbour of B. 
By 42 ,& 4^ Viet. c. oxlvi. a moiety of the residue of 
light (batieB to which ships entering or leaving the 
harb(|i 3 X ofJP. contributed, were to be paid to the de- 
fet^imts and to. be applied by them in, inter aUa, 
hucyhoig and l%liting the harbour and channel of P. 
A was v^ecked in the diannei of P., which 
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taider the Wrecks Eemoyal Act, 1877 (40 & 41 Viet. 
0. 16)y s. 4, the defendants had power to, and did 
partially, remove. The wreck not removed was not 
buoyed, and the plaintifiE’s vessel was in consequence 
wrecked : — Seld^ that the statutes imposed upon the 
defendants an obligation to remove the wreck from 
the channel, or to mark its position by buoys, and that 
not having done so they were liable in damages to 
the plaintiff {Dormant v. Furness Railway Co., L. i?., 
11 Q. J5. D. 496). 

(2) At one time it was generally considered, that 
when a statute gave a right or created a duty in 
favour of an individual or class, then, unless it en- 
forced the duty by a penalty recoverable by the 
party aggrieved (as distinguished from a common 
informer), any infringement of such right, or breach 
of such duty, would, if coupled with actual damage, 
be a tort remediable in the ordinary way. This 
notion was founded upon the judgment in the case 
of Couch V. Steel (3 E, Sf B. 402), but is no longer 
a correct statement of the law. Thus, water com- 
panies are by act of parliament obliged to keep their 
pipes, to which fire plugs are attached, constantly 
charged with water at a certain pressure, and are to 
allow all persons, at all times, to use the same for 
extinguishing fire without compensation; and for 
neglect of this duty a penalty is imposed, recoverable 
by a common informer. On a demurrer to a decla- 
ration by which the plaintiff claimed damages againi^t 
a water company for not keeping their pipes charged 
as required, whereby his premises were burnt down, 
it was hbldt by the Court of Appeal that the action 
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iiot lie, Lord Oaims, L. 0., Baying Apart 
Irnmi autliority, I should say without hesitatiou that 
it was no part of the scheme of this act to create any 
duty which was to become the subject of an action 
at the suit of individuals, to create any right in indi- 
viduals with a power of enforcing that right by action, 
but that its scheme was, having laid down certain 
duties, to provide guarantees for the due fulfilment of 
them, and where convenient to give the penalties, or 
some of them, to the persons injured, but, where not 
convenient so to do, then simply to impose public 
penalties, not by way of compensation but as a 
security for the due performance of the duty. To 
split up the 43rd section, .and to say tkit in those 
cases in which a penalty is to go into the pocket of the 
indmdml injured there is to be no right of action^ hit 
that where no penalty is so given to the individual there 
is to be a right of action^ is to violate the ordinmnj rules 
of construction His lordship then referred to Couch 
V. Steely and continued, I must venture, with great 
respect to the learned judges who decided that case, 
and particularly to Lord Campbell, to express grave 
doubts whether the authorities cited by Lord Camp- 
bell justify the broad general proposition that appears 
to have been there laid down, that wherever a statutory 
duty is created, any person, who can show that he has 
sustained injuries from the non-performance of that 
duty, can bring an action for damages against the 
person bn whom ^he duty is imposed. I cannot but 
to a great extent depend m the 
Iker iegisMure in ths partkular Maiute^ 
ham there emph^^^ md 
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more especially when^ as kere^ the cuct with which the 
court have to deal is not an act of public and general 
policy^ hut is rather in the nature of a private legislative 
bargain with a body of Wnderiakersj as to tM manner in 
which they will keep up certain public worked The 
late Chief Justice Cockbura also said : I am of the 
same opinion. Notwithstanding the great respect 
that I entertain for the judges who decided the case 
of Couch V. StceJy I must say that I fully concur with 
the Lord Chancellor in thinking that the question, 
whether that case was rightly decided, is open to 
very grave doubts. That question, however, is one 
which it is unnecessary to entertain here, for the pre- 
sent case is clearly distinguishable. The act on which 
that case turned was a public general act applicable to 
all the Queen^s subjects ; here we are dealing with 
certain obligations imposed by the legislature upon a 
private company, as the conditions upon which parlia- 
ment granted them the powers under which the^ car- 
ried out their undertaking, and I think that such 
an act of parliament as this is liable to a much 
more limited and strict interpretation than that which 
can be put upon one which is applicable to aU the 
subjects of the realm.” Lord Justice Brett con- 
curred, and said: ‘‘It is unnecessary to determine 
hefe whether Couch v. Steel was properly deeded 
upon the particular act under which the action in 
that case was brought; I am, however, bound to 
say that I entertain the strongest doubt whether the 
brQ€i4 there enunciated can fee maintained, — ^the 
rule, that is to say, that where a new duty is created 
by atotute and a penalty is imposed for its breach, 
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wlu(^ penalty is to go to the person injured by such 
breach, the penalty, however small and inadequate a 
compensation it may he, is in such a case to be 
regarded as indicating an intention on the part of 
the legislature that there should be no action by such 
person for damages, but that, where a similar duty 
is created, and a similar penalty imposed which is 
not to go to the person injured, then the intention is 
that he is to have' a right of action. I do not think 
that that proposition can be supported {Atkimm 
V. Newcadle Water Co.^ L. JK., 2 Ex, D. 441 ; and see 
also Colky v. L, N, W. It, Co., L. R,, 5 Ex. D. 
277). 

(3) On the other hand where, by 4 & 5 Viet. c. 45, 
s. 17, a penalty is imposed upon unauthorized persons 
unlawfully importing books, reprinted abroad, upon 
which copyright subsists, the remedy by action is not 
taken away from the authors; for there is a right 
created in their favour, and the penalty is cumulative 
{Novella v. Sttdlow, 12 C. B. 188 ; and for other 
instances of the enforcement of statutory rights or 
duties by action, see Rohh v. liugge Price, L. R., 
1 Ex. D. 269, and Qeddk v. Proprietors of Bann 
Reservoir, L. R., 3 Ap. Ca. 430). 

Where no Right created. Sub-rule 1. — 

Where 0 , duty is created by a statute for the purpose of 
preventing a mischief of a particular kind, a person 
who, hf reason of another's neglect of the statutory 
dtdy, suffers a lass of a different kind, is not entitled to 
n[mnt{^ui mjictim, for damages in respect of loss 
Scotty L. R.i 9 Ex. 125). 
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(1) Thus, m the above case, the defendant, a ship- 
owner, undertook to carry the plaintiff’s sheep from 
a foreign port to England. On the voyage, some of 
the sheep were washed overboard, by rea&on of the 
defendant’s neglect to take a precaution enjomed by 
an order of the Privy Council, which was made 
under the authority of the Contagious Diseases 
(Animals) Act, 1869. It was however held, that 
the object of the statute and order being to prevent 
the spread of contagious disease among animals, and 
not to protect them against the perils of the sea, the 
plaintiff could not recover. 

(2) And so, where certain regulations were esta- 
blished by statute for the management of the pilchard 
fishery, and enforced by the imposition of penalties ; 
it was held, that a fisherman who had lost his proper 
turn and station, according to the regulations, through 
the breach of them by another fisherman, could not 
maintain an action for damages against him, for the 
loss of a valuable capture of fish, which the latter 
had taken, through being in such wrong place ; as 
the object of the statute was to regulate the fishery, 
and not to give any individual fisherman a right to 
any particular place (Stevens v. Peacocks, 11 Q. B. 
741). 


Common Law Bights not restricted. Sub- 
rule 2 . — JJnkss a statute ezprcssly or hy necessary 
implication restricts common late rights such rights 
remain unaffected. 

Thus the defendant was possessed of a steam 
traoiion-engine, and whilst it was being driven by 
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thQ defeadout’s servants along a Mghwa;', some 
sparks escaping from it set fire to a stack of haj of 
the plaintifi’s standing on a neighbouring form. 
The engiite was constructed in conformity with the 
Locomotive Acts, 1861 and 1865, and there was no 
negligence in the management of it. It was never- 
theless held that the defendant was liable on the 
ground that the engine being a dangerous madtdne 
(and, therefore, within the doctrine of FkteJier v. 
Bylamls) an action would have been maintainable 
at common law, and that the Locomotive Acts did 
not restrict the common law liability {Powell v. Fall, 
L. B., 6 Q. B. B. 597). 


Felonies. Rule 7. — ^Wliero an injury 
amounts to an infringement of the civil 
rights of an individual, and at the same time 
to a felonious wrong, a cause of action arises 
immediately upon the commission of the 
offence; hut (semhle) notwithstanding the 
existence of the cause of action, the policy 
of the law will not allow the person injured 
to seek civil redress, if he has failed in his 
duty of bringing, or endeavouring to bring, 
the felon to justice. Where the offender 
has beep brought to justice at the instance 
of some , person injured by a similar 
offePoe^ or where prosecution is imposMible 
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by r@^on of the death of the offender, or (?) 
by reason of his escape from the jurisdiction 
before a prosecution could by reasonable 
diligence have been commenced, fhe right 
of action is not suspended (per BaggaUay, 
L. J., Ex parte Ball, re Shepherd, L. R., 10 
Ck. Z?. 673; and see per Cockbum, C. J., 
Wells V. Abrahams, L. J?., 7 Q. B. 657). 

But although this would seem to he the 3rule, it is 
extremely doubtful how it can he enforced. It is 
certainly no ground for the judge at the .trial to 
direct a nonsuit {Wells v. Abrahams, sup.). It’cannot 
he raised by demurrer {Roope v. VAvigdor, ti. R., 
10 Q. B. D. 412) ; nor by plea, becatise the effect of 
that would be to allow a party to set up his own 
criminality. But it has been suggested, that if an 
action were brought against a person who was either 
in the course of being prosecuted for felony, or was 
liable to be prosecuted for felony, the summary 
jurisdiction of the court might be invoked, to stay 
the proceedings which would involve an undue use, 
probably an abuse, of the process of the court (per 
Cockbum, 0. J., Wells v. Abrahams, sup.). An^d in 
the same case, Blackburn, J., said, “ I do not see how 
a plaintiff can be prevented from tiying his actipiiV 
tmle» the court, acting under its summary jurisdio* 
tioti, intOTfere.” . . . “ Frdm the tune these 

casea wei® dpoided, there is no , reported instance of 
the court haying interfered to stop an aotbn until 
^ oojno to Gim<m y, W<H)d/ul, 2 Oi ^ F.ih ^That 
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case went to tbis extent, tliat where a horse had been 
stolen by A., and B. afterwards had the horsey il^ 
%wner could not afterwards biing an adion to recorer 
it hx>m B., unless he had prosecuted A. But in 
White V. Speitigue (13 M. (§• W. 603) that was ex- 
pressly overruled. The last case is Welloek v. Con- 
stantine, 32 li. J., C. P. 285.” ... “ That 

case, 1 think, cannot be treated as an authority;” 

. . . “to say that because it was for the interest 

of the public, the action should be stayed until the 
indictment was tried, and for this purpose to nonsuit 
the plaintiff, or to direct the jury to find a verdict for 
the defendant upon issues not proved, seems to me to. 
be erroneous.” 

4 

In Ex parte Ball, re Shepheard {L. R., 10 Ch. D. 
667), Bramwell, L. J., said: “There is the judgment 
in Ex parte Elliott (3 Mont, A. 110), besides the 
expressed opinion for centuries, that the felonious 
origin of a debt is in some way an impediment to its 
enforcement. But in what way? I can think of 
only four possible ways : — 1. That no cause of action 
arises at aU out of a felony. 2. That it does not arise 
tin prosecution. 3. Thd; it arises on the act, but is 
jsuspended till prosecution. 4. That there is neither 
defence to, nor suspension of the claim by, or at the 
instance of the felon, but that the court of its own 


motion, or on the suggestion of the crown, should staj- 
prooeethngs till public justice is satisfied. It mnBt .be 
admitted that there are great difficulties in the way " 
of eadi of these theories. That the first is not true is 


sho^ (1 Bing.N.C. 198), where 

it HVM ^d, Ibnt i^se^tion being impossible, a iefony 
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^T© to a reooverabl© debt. It is diffioolt to sup- 
pose that the eeoond supposed solution of the problem 
is oorrect. That would bo to make the cause of action 
the act of the felon plus a prosecution. The* cause of 
action would not arise till after both. Till then, the 
statute of limitations would not run. In such a case 
as the present, or where the felon had died, it would 
be impossible. And it is to be observed that it is 
never suggested that the cause of action is the debt 
and the prosecution. The third possible way is at- 
tended by difficulties. The suspension of a cause of 
action is a thing nearly unknowd to the law. It exists 
where a negotiable instrument is given for a debt, and 
Jn cases of compositions with creditors, and these were 
not held till after much doubt and contest. There 
may be other instances. And what is to happen ? Is 
the statute of limitations to run P Suppose the debtor 
or his representative sue the creditor, is his set-ofE 
suspended ? Then how is the defence of impediment 
to be set up P By plea ? That would be contrary to 
the rule, nemo aUegam stiam turpitudinem ed audiendus. 
Besides it would be absurd to suppose that the debtor 
himself ever would so plead, and face the conse- 
quences. Then is the fourth solution right ? No- 
body ever heard of such a thing ; nobody in any case 
or book ever suggested it till Mr. Justice Blackburn 
did as a possibility. Is it left to the court to find it 
out on the pleadings P If it appears on the trial, is 
the jud^ to discharge the jury ? How is the crown 
to khow of itP ' There are difficulties, then, in all the 
possible ways in which one can suppose this impedi- 
ment to be set tip to the prosecution of an action.. 
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But> suppose it can be, wlmt k the im# f It 
hm been lield, that when titie felon is exeouted^foar 
anoth^ felony the claim may be maintained. What 
is to happen when he dies a natural death, when he 
goes beyond the jurisdiction, when there is a prose- 
cution and an acquittal from collusion or carelessness 
by some prosecutor other than the party injured P 
All these cases create great difficulties to my mind in 
the application of this alleged law, and go a long way 
to justify 3Sdr. Justice Blackbumk doubt. Still after 
the continued expression of opinion and the cases of 
-Er palate Elliott and ■ v. Comtantiney I should 

hesitate to say that there is no practical law as alleged 
by the respondent.” Unfortunately the point was 
not necessary for the decision in Ex parte Bally an^ 
consequently the law still remains in a very hazy and 
unsatisfactoiy state, with regard to which it is im* 
possible to express any opinion with confidence. How- 
ever the rule, as above expressed, has received the 
sanction of nearly three centuries; and although thO 
critidsms of Lord J ustice Bramwell throw some doubt 
upon its accuracy, it must, I think, be taken to be 
law until expressly overruled. 

It would seem that the rule does not apply to an 
action «« rem (see ^^The PrinceBS Eoyal^^ L* i?., 8 
M ^ i 
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CHAPTER n. 

Of Quasi Toets. 

JoiBixig ez Contractu, idthough a tort has beea 
defined as a wrong independent of oontraot, there 
is nevertheless a class of injuiies, which lie on the 
borderland, as it were, between contract and tort, 
and for which an action contractu, or ex deUcto, 
may generally he brought at the pleasure of the 
^^|)arty injured. 

Rule 8. — Wlienevef there is a contract, 
and something’ to be done in the coiuse of 
the employment, which is the subject of that 
Contract, if there be a breach of duty in the 
course of that employment, the plaintiff may 
recover either in tort or in contract {Broton 
V. Bowman, 11 Cl. ^ F. 44). 

( 1 ) Hegligenoe of Professional Men. Thus, 
if an . apothecary carelessly or unskilfully administm* 
improper medii^es to a patient, whereby such patient 
is injured, he may sue him either for the breach of 
his implied oontzact to use reascmable skill and care,' 
negligence, followed by the aotial 
V. Frmtw, 8 JEofit, 847). 

®be plaintaff, who hdd a mortgage fmr 4^0Of. 
I belm^g to one E., agreed to ma^ 

» 2 
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a farther adroace of 4001 upon haring an additional 
piece of land, which F. had subsequently .acquired, 
added to the former security. The defendant, who 
acted as the plaintiff’s solicitor in the matter, omitted 
to ascertain (as the fact was) that a third person had 
an equitable charge to the extent of 46/. upon this 
additional piece of land, i^ consequence of which the 
plaintiff, upon the sale of the property, was unable to 
convey without paying this 46/. : — Held, that this was 
negligence for which the solicitor was liable ( White- 
man V. Hatrkins, L. E., 4 C. P. D. 13). 
v' (3) Waste. So where a person, having an estate 
for life or years, commits waste, it is both a breach of 
the implied contract to deliver up the premises in ah 
good a condition as when he entered upon them, and 
also an injury to the reversion, which is a violation 
of the reversioner’s right, and therefore a tort. 

(4) Negligence of Owners of Market. The 
defendants were owners of a cattle market, and in 
the market-place they had erected a statue, round 
which they had placed a raUing. The plaintiffs 
attended the market with their cattle and occupied 
a site for which they paid toll. A cow, belonging 
to them, in attempting to jump the railing, injured 
herself, and subsequently died from those injuries. 
The jury found that the rail was dangerous: — 
Held, that the defendants having received toll from 
the pbinfiffk, and invited them to come into the 
mac)|^ with their cattle, a duty was imposed upon 
thepr to kec^ |he market in a safe condition, and 
therefore, Ip aopon would lie against the defendants 
loss sutjtain^ ky plaintiffil (Im v. Corp. 
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qf DarUngtWy L, i?., 6 Ex. D. 28, and see Hyman v. 
Nye, L. R.^ 6 Q. B, JD. C86). 

» 

Privity necessary. But, as a tort fouuded 
upon contract can only properly arise out of an 
infringement of some duty created by the contract, 
it is a well-established rule, that — 

Rule 9. — ^Whenever a wrong is founded'^ 
upon a contract within the meaning of Rule 
8, no one, not a privy to the contract, can 
sue the person who has contracted in respect 
•of such wrong ( ToUit v. 8/ienstone, 5 3f. ^ W. 
289; Winter bottom Y. Wright, 10 i!f. ^ W. 109). 
But if, in addition to the particulai* injuria 
committed by the contracting party to the 
contractee, tlie same circmnstances constitute 
a tort by a tliird party to a tliird party, the 
third party so injured may sue the tliird 
party so injuring him {Barringer v. 8. E. B. 
Co., L. B., 4 a P. JD. 163). 

(1) . Thus a master cannot sue a railway company 
for loss of services, caused by his servant being in- 
jured by the company’s negligence when being 
carried by them ; for the injury in such a case arises 
Out of the contract between the company and the 
servant, to which the master is no party {Alton v. 
m. R. Co., 84 L. J., 0. P. 292). 

(2) And so it has been held by the American 
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oourta, ihat wHere a steam boiler is defeotiTely and 
negligently oonstruoted by a manufacturer, and sold 
by bim to a puxdiaser, and subsequently e:^lodes 
and injures a third party, the manufacturer is only 
liable to the purchaser and not to the third party 
{Lorn V. ChAe, 61 N(ic York Rep. 474, and National, 
^c. T. Want, 100 U. S. Rep. 195 ; and see also Long- 
meidv. Holliday, G Ex. 761 ; and Heaven v. Pender, 
L. R., 9 Q. B. J). 302). On the other hand, it has 
been held by the American courts, that a dealer in 
drugs who carelessly labels a deadly poison as a 
harmless medicine, and sends it so labelled into the 
market, is liable to persons, whether purchasers or 
not, who, without fault on tbeir port, are injured by* 
using it as medicine. The liability of the dealer, 
however, arises in that case, not out of any contract, 
but out of ^e duty which the law imposes upon 
him to avoid acts in their very nature dangerous to 
the lives of others {Thomas v. Winchester, 6 New 
York Rep. 397). At first sight this seems difficult 
to recondle with the case of the defective boiler, but 
it is apprehended that the distinction consists in this, 
that the direct and obvious consequence of labelling 
poison as medicine is to infiict damage, whereas the 
fact that a person is killed by the bursting of a 
ste&m boiler is only s. remote consequence of its 
defecrtive oonstruction. In short it is not a wrongful 
act m itself to construct a steam boiler defectively, 
but it a wrongful act to label poison as medicine. 

(|i) B|at, on l^e other hand, where a servant took 
A nithe i^ndon and Tilbury Bailwsy Ohm- 
impliedly oonkaoted to oenzy him 
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mili oare and without negligmoe, and the servant 
travelled in a train drawn hy an engine of the 
South-Eastern Eailway Company, and t^e latter 
company also provided the signalman and so on, 
and owing to their negligence a collision happened, 
and the servant was injured, it was held that the 
master could sue the South-Easter^ Eailway Oom- 
' pany. For although he could not sue tiie London and 
Tilhuiy Company, because, qud them, the wrong was 
one arising out of contract in respect of which the 
servant alone could sue, yet the negligence of the 
South-Eastern Eailway Company did not arise out 
of any contract. They were entire strangers to the 
contract, and their tort was a tort pure and simple, 
and consequently the master could sue in respect of 
it {Berringer v. S. E. R. Co., L. R,, 4 C. P. E. 
163). 

When Privity onnecessary. Sub-rule.— 

icherc there is a distinct tort to the plaintiff altogether 
separate and apart from the breach of contract to a 
third party, although connected with it, the plaintiff 
may inaintain an action. 

(1) Thus in cases of fraud (as is hereafter men- 
tioned) a man is responsible for the consequences 
of a breach of a warranty made by him to another, 
upon the faith of which a third person acts; provided 
that such Mse representation was made with the 
dirt^et bitenf that it should be acted upon by such 
tted person (Esrry v. Crossbey, % Johns. S^l), 

(2) ; And BO where a father bou^t a gun fe 

me of and kis son, and the defi^^t Bold 
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it to him that purpose, fraudulently representing 
it as sound, and it exploded and injured the km ; it 
was held that he could maintain an action of tort, 
although not privy to the warranty {Langridge v. 
Levy, i M.SfW. 338). 

(3) So, where the defendant sold to A. a hairwash, 
to he used by A.h tcife, and professed that it was 
harmless, but in reality it was very deleterious, and 
injured A.’s wife, it was held that she had a good 
cause of action against the defendant {George v. 
Skwington, L. J2., 5 Ex. 1). This decision has been 
dissented from by Field and Cave, JJ., in Heaven v. 
Pender (L. B., 9 Q. B. I). 302), but their decision was 
reversed on appeal {L. B., 11 <2- B. D. 503). 

(4) So if a surgeon treat a child unskilfully, h® 
will be liable to the child, even though the parent 
contracted with the surgeon (Pippin v. Sheppard, 11 
Price, 400). 

(5) So “a stage-coach proprietor who may have 
contracted with a master to carry his servant, if he 

' is guilty of neglect, and the servant sustain personal 
injury, is liable to him; for it is a misfeasance towards 
him. if, after taking him as a passenger, the proprietor 
drives vrithout due care, and, as will be seen from the 
hoxt role, a misfeasance is a distinct tort” (Longmeid 
y. HoWftay, 6 He. P'67, per Parke, B.). 

(6) And so, on dhe same ground, where a »»vant 
travelling with his master, who took his ticket and 
pddjc^it, lost his portmanteau through the railway 
cplnpi^^k^egl^ was held entitled to sue the 

v. Turk, S^c. B. ti. J., 

C. P. 34) . 
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Misfeasanoe. There is a olass of oontraots wMoh 
are particularly nearly allied to torts. Such are, 
g^fidtouAv undertake!^ duties. Such datglra ^ not 
contracts in one sense, namely, that, being without 
consideration, the contractor is not liable for their 
nonfeas^ce, i. e. for omitting to perform them. But, 
on the other hand, if he once commences to perform 
them, the contract then becomes choate as it were, by 
virtue of the following rule — 

Rule 10. — Tlie confidence induced by 
undertaking any service for another, is a 
sufficient legal consideration to create a duty 
in its performance {Coggs v. Bernard, 1 8m. 
L, Ca. 177, m ed.). 

(1) Thus, in the above case, the defendant gratui- 
tously promised the plaintiff to remove several hogs- 
heads of brandy from one cellar to another, and, in 
doing so, one of the casks got staved through his gross 
negligence. Upon these facts it was decided that the 
defendant was liable ; for although his oontraotcould 
not have been enforced against him, yet, having once 
entered upon the performance of it, he thence became 
Uable for all misfeasance. 

(2) Again, the defendants, the Metropolitan Dis- 
trict Bailway Company, have running • powers over 
the South Western Bailway between Hammersmith 
and 'flie New Bichmond Station of the South Western 
Oonpany. Above the booking office at the Biol^ond 
station* are the words “South Western mid Metro- 
politen Boolsing Office and District Bntiwayi^’ The 
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plauttifl took from the clerk there employed by (he 
Sonth Westeni Company a return ticket ioHhmmeiv 
smith and, back. The ticket was not headed wKh the 
name of either Company, but bore on it the words 
“ Tia District Railway.” On his return journey from 
Hammersmith the plaintiff travelled with this ticket 
in a train belonging to the defendants and under the 
management of their servants. The carriage being 
unsuited for the New Richmond Station platform, the 
plaintiff, in alighting, fell and was hurt. He brought 
an action agahpist the defendants, and the jury found 
neghgenoe in them : — Held, that having invited or 
permitted the plaintiff to travel in their train, the de- 
fendants were bound to make reasonable provision for 
his safety ; and that there was evidence of their lia- 
bility, even assuming the ticket not to hare been issued 
by or for them, hut for the South Western Company 
{Foul/m V. Met. List. It. Co., L. B., 4 C. P. D. 267 ; 
and on appeal, L. B., 0 C. P. D. 157). 

(3) So, persons performing a public duty gratui- 
tously, are responsible for an injury to an individual 
through the negligence of workmen employed by 
them {Clothier v. Webster, 12 C. B., N. 8. 790 ; 
Mersey v. Gibbs, L, B., 1 M. L. 93 ; Foreman v. Mayor, 
L. B., 6 Q. B. 217). 


BftifalKbatB. Such is a brief account of the law 
iQ^tltl^hedd: 

'Xq workKv injuries to goods whilst' in. the 
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keeping , of c^riers and innkeepers^ are deSidCbed as 
torts ; in others as breaches of con^ot; but how- 
ever actibns in respect of them may be framed, they 
are in substance ex contraetUf being fjpr ndn^perform- 
anoe of the cdbtract of bailment, and not for a tort 
independent of contract {Rosme^ 539 ; 2 BL Com^ 461 ; 
Legge v. Tinker ^ 26 L. </., Rx. 71). I shall therefore 
not treat of them in this work. 
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CHAPTER III. 

Of the Liability of Masters for the Torts of 
THEIR Servants. 


Section 1. 

lAahilUy to Third Parties. 

C^eneral Liability. It is a well-known legal 
maxiin, that qui faeit per aliitm,facit per se, whence 
the following rule is easily deduced — 

Eule II. — A person who puts another in 
his place, to do a class of acts in his absence, 
is answerable for the torts of the person so 
intrusted, either in the manner of doing sucli 
an act, or in doing such an act under circum- 
stances in wliich it ought not to have been 
done; provided that what is done is done by 
the servant, in the course of his employment 
{Bayhy v. Manchester, Sheff. ^ Lincoln. 11, Co., 
L. JR., 7 C. P. 415). 

Thus if a servant drive his master’s carriage 
ova? a l^standar ; or if a gamekeeper emplo3red to 
laH game, £re at f haro and kill a bystander ; or if 
A emplojf^d in building, negligently drop a 

stobe flct^old, and so hurt a bystander; 
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the person injured may claim reparation &om the 
mastw; because the master is bound to guarantee 
the public against^ all damage arising from the 
wrongful or careless acts of himself, or \)f his ser- 
vants when acting within the scope of their employ- 
ment {Bartomhill Coal Co. v. Reid, 3 Maeq. H. L. 
Ca. 266). 

Acts done outside the Employment. Sub- 

rule 1. — A madcr is mf re^onsihle foi' the wrongful 
net of his servant, unless the act was an act done hy the 
servant in the course of his employment. 

(1) It was the course of employment of the carman 
of the defendant, who was a brewer, with the defen- 
dant’s horse and cart to deliver beer to the customers, 
and on his return collect empty casks, for each of 
which he received a penny. The carman having/ 
without the defendant’s permission, taken out the 
horse and cart for a purpose entirely of his own, on his 
way bade collected some empty casks, and while 
thus retmning the plaintiCE’s cab was injured by the 
carman’s negligent driving. Under these circum- 
stances, it was held that the defendant was not 
liable, and lindley, J., said, “ The question is, 
whether, tmder these circumstances, the servant w^ 
acting in the course of his employment. In my 
judgment he was not. It is certain that the servant 
did not go out in the course of the employment. 
Does it ^t^ the .case, that whilst coming 
pieks up the casks of a customer? 1 thinjk It doo# 
not. He was returning on a piMoSe bf 1^ 
and lie did not convert his own private oo^p^qii 
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into his mast® siiaply hy pidt- 
in^ Bp iUie diks of a customer. The ocmdusiraa, 
therofoie, to which I come is, titat the s®vmlt was 
imt engaged in his master’s business in any sense, 
and therefore our judgment must he foi? the defen- 
dant ” {Bayner v. Mitchell, L. B., 2 C. P. D. 357). 

(2) So, where a master intrusted his servant with 
his ^carriage for a given purpose, and the servant 
drove it for another purpose of his own in a different 
direction, and in doing so drove over the plaintiff, 
the master was held not to be responsible, on the 
ground that the servant was not acting within the 
scope of his employment; for he had started upon 
a new and entirely independent journey which had 
nothing to do with his employment {Storey v. Ashton, 
L. R., 4 Q. B. 476). But if the servant when going 
on his master’s business had merely taken a some- 
what longer road, such a deviation would not be con- 
sidered as taking him out of his master’s employment 
{Mitchell V. Crassweller, 22 L. J., C. P. 100 ; and see 
Whiteley v. Pepper, L. R., 2 Q. B. D. 276). 

(8) So, where a servant wantonly, and not in the 
Execution of his master’s ord^s, struck the plaintiff’s 
|)mBe% md so produced an accident, the master was 
held not to he MaHe {€rqft v. Alison, 4 B- ^ A, 590 ; 
but cpi^ whether this case is coneast^it with sub- 
,Tu|?:;|)i'j' ; ' ' ^ 

(4) i%.e plaintiffs occupied offices beneath th^ of 
^ Ip the defendant’s oSloe was a lava- 

ex^ttsivdy^.and the use of :#hi<h.' '' 
was' to 1^ ol®kSi One 
lattttf^n&^erihelBmJ used it, and left the Waterfnieii^ 
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wlsere^^ tiie idaintifis’ ofBioes were Held, 

that the act ol the olerk waa not within the eoope of 
his auihoiity or incident to the ordinasy duties of his 
employment, and that the defendant was not.iiable 
{Stevens v. Woodward, L. R,, 6 Q. £. £. 318). 

Wilful act. Sub-rule 2.— -4 master is respon* 
dhh for the acts of his servant ^ within the general scope 
of his employment^ while engaged in his master^ s hmin^^ 
whether the act be done negligently ^ wantonly^ or even 
wilfully ; the quality of the act docs mt excuse. But if 
the servant imthout regard to his servicCj or his duty 
therein, or solely to accmnplish some purpose of his own, 
acts maliciously or wantonly, the master is not liable 
{Matty. Comumers Ice Co., 73 New York Rep. 543). 

(1) In Limpus y. London General Omnibus Co. (11 
W. R. 149 ; 7 L. T., N. 8. 245), the driver of an 
omnibus plying between P. and K., whilst plying 
between those places, wilfully, and contrary to express 
orders from his master, pulled across the road, in 
order to obstruct the progress of the plaintiffs’ omni- 
bus. In an action of negligence, it was }ield, that if 
the act of driving across to obstruct the plaintiffs’ 
omnibus, although a reckless driving, was neverthe*^ 
1^ an act done in the course of the driver’s service^ 
and to do that which he thought best for the interest 
of his master, the master was responsible; that his 
liability depeiq^ded upon the conduct of tlie- servant 
In the, coirrse of his employment, and th^, 
ordetf^^ven to him not to obsfaruct were immlite^. 

*^It appears to»me that this 
impoper driving, 0^ 
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in the serTaat did anything altogether inoon- 
aistent with the discharge of his duty towards Hs 
BMist^ and out of the course of his employment, 
a fact upon which it appears to me that the case 
turns. This omnibus of the defendant’s was driven 
before the omnibus of the plaintiffs. Now, of course, 
one may say that it is no part of the duty of a ser- 
vant to obstruct another omnibus ; and in this case 
the servant had distinct orders not to obstruct the 
other omnibus. I beg to say that in my opinion 
those instructions were perfectly immaterial. If they 
were disregarded, the law casts upon the master the 
liability for the acU of his servants in the course of 
his employment; and the law is not so futile as to 
allow the master, by giving secret instructions to his 
servant, to set aside his own liability. I hold it to 
be perfectly immaterial that the master directed the 
servant not to do the act which he did. As well 
might it be said that if a master employing a servant 
told him that he should never break the law, he may 
thus absolve himself from aU liability for any act of 
his servant, though in the course of his employment. 

. , , . The proper question for the jury to determine 
is, whether what was done was in the course of the 
emplt^ment, and for the benefit of the master,^’ 
Blabhbuxn, J., also, quoting and approving the charge 
of :the learned jhdge who tried the case, said, ‘‘ If the 
ju^ i^inne to the conclusion that he did it, n(^ to 
furtb^ his mastp’s interwt, not in the course of his 
as an oinnibus driver, but from pnvate 
With a»oliect to injure bis enemy-r-who nmy 
he<8uiq|Qsed to he the rival onmibus’^^that vtonld he 
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out of the course of his employment. That saves all 
" possible objectioiis.’’ 

\ (2) The case of Poulton v. London and Souths 
Western JB. Co. {L. jS., 2 Q. B. 534) seems, at first 
sight, to be inconsistent with the above case. There, 
a station-master having demanded payment for the 
carriage of a horse conveyed by the defendants, 
arrested the plaintiff, and detained him in custody 
until it was ascertained by telegraph that all was 
right. The railway company had no power what- 
ever to arrest a person for nonpayment of carriage, 
and therefore the station-master, in arresting the 
plaintiff, did an act that was wholly illegal, not in 
the mode of doing it, but in the doing of it at all. 
Under these circumstances, the court held that the 
railway company were not responsible for the act of 
their station-master; and Blackburn, J., said: ^*In 
Limptis V. Oeneml Omnibus Co., where the question 
was, whether or not the direction of my brother 
Martin was erroneous, there was a difference of 
opinion. The late Mr, Justice Wightman thought 
it was ; that the learned judge had gone too far to 
make the company liable : the other judges thought 
that there had been no misdirection, and that the act 
done by the driver was within the scope of his autho- 
rity, though no doubt it was a wrongful and im- 
proper act, and, therefore, that his masters were 
responsible for it. In the present case, an act was 
done by the station -n:\aster completely out of the 
scope Qf his authority, which there can be no possible 
ground for supposing the railway company autho- 
rissed him to do, and a thing which could never be 
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xiglit on the part of the eompany to do« Having no 
powor tliemBelves, they cannot give the station^ 
301^ any power to do the act/^ And Mellor, J., 
said : If the station-master had made a mistake in 
committing an act which he was authorized to do, 

I think in that case the company would be liable, 
because it would be supposed to be done by their 
authority. Where the station-master acts in a manner 
in which the company themselves would not be autho- 
rized to act, and under a mistake or misapprehension 
of what the law is, then I think the rule is very dif- 
ferent, and I think that is the distinction on which 
the whole matter turns ” (but see Moore v. Metro* 
politan R. Co.^ L, jB., 8 Q. J?. 36). ^ 

(3) In Goff V. Great Northern R. Co, (3 E. (§r E, 
672), on the other hand, the act was the arresting a 
man for the benefit of the company where there was 
authority to arrest a passenger for nonpayment of 
his fare; and the court accordingly held, that the 
policemen who were employed, and the station- 
master, must be assumed to be authorized to take 
people into custody whom they believed to bo com- 
mitting the act, and that if there was a mistake, it 
was a mistake within the scope of their authority. 

(4) So, again, in Bay ley v. Manchester ^ Sheffield and 

Linobln, R, Co. {L. R.y 7 C, P. 416), the plaintilC, a 
passenger on the defendants’ line, sustained injuries 
in of being pulled violently out of a 

railway carriage by one of the defendants’ port^, 
whcric|ed un^r ttie erroneous impression that the 

carriage. The defendamt^’ 
'by ' 'did-; ..i|ot , expressly authori^ ' ihe- , ; 

resrpre any person being in a 
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yiRge, or travailing tlierein without having first paid 
Ms far^ and taken a ticket, and they even contained 
certain provisions which implied that the passengers 
should he treated with consideration ; hut neverthe- 
less, the court considered that it was within the pro- 
bable scope of a porter’s authority gently to remove 
any person in a wrong carriage, and as the porter 
had exercised his probable authority violently, they 
held that the company was responsible (see also 
Seymour v. Oreemvoody ^ JS, 8^ N. 359). 

(5) So where a bye-law of a railway company for- 
bade any persons, except employes, to ride on bag- 
^gage cars, and enjoined the officials to strictly enforce 
the rule, and one of the officials, while the train was 
in motion, ordered a passenger to get off one of the 
baggage cars ; and upon Ms failure to comply, kicked 
him ofi\ whereby he fell under the wheels, and was 
greatly injured. It was held by the New York court 
that the company was liable, on the ground that it 
is not necessary to show that the master expressly 
authorized the particular act : it is sufficient to show 
that the servant was engaged at the time in doing his 
master’s business, and was acting within the general 
scope of his authority ; and this, although he de- 
^ parted from the private instructions of the master, 
abused Ms authority, was reckless in the performance 
of his duty, and inflicted unnecessary injury” 
(JBotmefe V. Delaware^ 8fc, BaUrpad^ 64 New York Bep. 
139)* " And m in Coken r, Ikry Dock Co. (69 Neu^ 
3^ 170)^ it was laid down that a mastwr is 

Kablei where the servant is engaged at the tiihe in 
^ busihess, and is acting within the 



62 TOBTS IN OBNEBAI.. ^ 

l^neral scope of his authority, although he is reckless 
^ the performance of his duty, or through lack of 
judgment or discretion, or from infirmity of temper, 
or under' the influence of passion aroused hy the cir- 
cumstances, goes beyond the strict line of his duty, 
and inflicts unnecessary and unjustifiable injury.” 

Doctrine of Batification. The preceding re- 
marks have reference only to cases in •which the 
injury has been occasioned either by the negligence 
of the servant in the course of his employment, or by 
his wilful act, done under such eircumstanoes as make 
it probable that he was authorized to commit it, upon^ 
proper occasion, but had used such authority injudi- 
ciously or carelessly. But there is a third class which 
differs from both of these, viz. where a servant com- 
mits a tort whilst not acting in pursuance of his 
master’s employment, but which the master subse- 
quently adopts. 

Rule 12. — A tortious act done for another, 
by a person not assuming to act for himself, 
but for such other person, though without 
any precedent authority whatever, becomes 
the act of the principal if subsequently rati- 
fied by him, and whether it be for his detri- 
ment dr bis adtantage, to the same extent as 
if the fame actpiad been done by his previous 
iB^^on1^ (liPsfwv. jPammaw, 6 ^ <7r. 242). 

; g(|rerally expres^d by the mSsdm, 
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“ Omms ratifiahiUo reirotrahitur, ei mandato priori 
mquipdratur” and is equally applicable to torts and 
to contracts. It should be observed that th^ act must 
havo been done for the use or for the benefit of the 
principal (4 Imt. 317 ; Wihon v. Barker, 4. B. ^ Ad. 
614 ; and judgment, Dallas, C. J., Hull v. Piekersgill, 
IB.SfB. 286). 

Meaning of “ Servant.” The term “ servant ” 
does not exclusively apply to menials. 

Rule 13. — ^Wlicii a man is hired by the 
'master, either personally or by those ’who 
are intrusted by the master with the hiring 
of servants, to do the business required of 
him, the master will be responsible for any 
torts committed by him within the scope of 
such business [Laugher v. Pointer. 5 B. ^ C. 
547); but a contractor, sub-contractor, or 
other person exercising an independent em- 
ployment, is not a servant within the mean- 
ing of the rule [Rapson v. CuUtt, % M. ^ W. 
710; Pearson v. Cox., L. R., 2 C. P. D. 369). 

(1) The first part of this rule, applies not only to 
domestic servants but to clerks, managers, agents, 
and m short all whom the master appoints to do 
any ^otk, and over whom he retains any control m? 
right of control, even though they be not in the 
inuni^ate employ, or under the immediate superin- 
tendence, of the master. Thus “ if a man is owner 
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of a du|>, he himself appoints the sailing master, and 
desixes him to appoint and select the orew ; the acew 
thus heo(vne appointed by the owner, and are his 
servants for the management of his ship : and if any 
damage happen through their default, it is the same 
as if it happened through the immediate default of 
the owner himself ” {Laugher v. Poiufer, svp., per 
littledale, J.)* 

(2) A contractor employed by navigation oommis* 
sioners, in the course of executing the works flooded 
the plaintiff’s land, by improperly, and without autho- 
rity, introducing water into a drain insufficiently made 
by hijiflself. Here the contractor, and not the com- 
missioners, was held liable {Allen v. Soimrd, 7 Q. B, 
960), 

(3) So where a company contracted with A to 
construct a railway, and A. sub-oontraoted with B. 
to construct a bridge on it, and B. employed C. to 
erect a scaffold under a special contract between hinn 
and 0. ; a passenger injured by the negligent con- 
struction of the scaffold could only sue 0., and not 
A., B., or the company {Knight v. Oex, 5 Ex. 721) ; 
but it is oped' to doubt whether such a case would not 
now be held to come within the principle of sub- 
rule X, infra, part (o). 

{4)'‘So where a butcher bought a bullock, and 
bic^ a licensed dIroTer to drive it to his shop ; end 
tixe drover, ijuitead' of so doing, employed a bOy for 
the pea^fom} it w|u held that the butdier was not 
liable ht injttrious oonsequenoes caused by the 
Ik^ 8 ^ the relation of master and aw- 

Vaht dhbifat em^ Wwoen thm {MilUgan y. 
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, (6) The def^dant, a liveij stable keeper, em- 
ployed a builder (an independent contractor) to build 
a shed lor carriages on his premises. Th^ plaintilE 
depoated two carriages with him for safe keeping, 
which were placed in the shed. The building being 
blown down by a high wind, the carriages were 
injured : Held, it appearing that the builder was 
a man whom a reasonable and carefnl man might 
trust, that the defendant was not liable, eTen although 
the building was imdoubtedly negligent (Seark v. 
Law^h^ L. R., 9 Q. B. 122). 

(6) So if the owner of a carriage hire horses from 
a job master, who at the same time provides a driver, 
the job master is liable for accidents caused by the 
driver’s negligence, for he is his servant, and not 
that of the owner of the carriage (Quai'man v. Bur- 
nett, 6 M. ^ W. 499.) And' qud the public a similar 
principle applies to cab proprietors and cab drivers 
where the proprietor finds both cab and horse ( Vena- 
bks V. Smith, Z. i?., 2 Q. B. D. 279) ; but it is other- 
wise where the driver finds the horse and harness or 
merely hires the cab {King v. Spurr, L, B., 8 Q. B. 
i>-104). 

Zaability of Employer for Con^otor'a 
TmrtB. Sub-rule 1. — A person employing a copiradof 
mll^hmoveryhe liable for the contractor's wrongful aets^ 
if S^lfr {a) the employer retains his control over (he 
eontfador, onA p'^sonaUy intefrferes and makes hitastif 
f jpariy io the act vMch occasions the damage i or (b) 
ihmg contracted to be done is itself whlmfulf 
or-if^ eMpre a legtd d/ut^ is inamfoent ^pon theiee^hferi; 
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md the mniractor either omiU or imperfectly per/orme 
euch duty ; or (d) ichere ike thing contracted to be done 
ie laicful in itself but ie likely in the natural course of 
wents to cause injury to a neighbouring property unkes 
means are adopted by which such consequences maybe 
preventedy and the contractor omits to adopt such means 
{Hughes Y. Percivaly Z. iZ., 8 Ap, Ca. 443). 

(1) Thus where the defendant employed a con- 
tractor to make a drain, and the contractor’s man 
left some of the soil in the liighway, in consequence 
of whioh an accident happened to the plaintiff, and 
afterwards the defendant, on complaint being made, 
promised to remove the rubbish, and paid for carting 
part of it away, and it did not appear that the cmi^ 
tractor luid undertaken to remove it; it was held that 
the defendant was liable {Burgess v. Grayy 1 <7, B. 578). 

(2) A company, not authorized to interfere with the 
streets of Sheffield, directed their contractor to open 
trenches therein ; the contractor’s servants in doing 
so left a heap of stones, over which the plaintiff fell 
and was injured. Here the defendant company was 
held liable, as the interference with the streets was 
in itself an injuria or wrongful act {Ellis v. Sheffield 

Consumers^ Co»y 23 Z. Z, Q. B. 42). 


(3) So where the defendants were authorized by 
an act of parliament to construct an opening bridge 
a navigable river, a duty was cast upon them to 
oonstrnOt it properly and efficiently ; and thepllintifl 


having Ic^ through a defect in Jeon- 

straotion and working of the bridge, it was held that 
liable, and could not 
"^lik|^wing ' the blamC' ' on their 
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tcaotoi (see Sole v. SitUngboumef ^c., Q H, Sf N. 
488). 

(4) Plaintiff and defendant were owners of two 
adjoining bouses, plaintiff being entitled to tbe sup- 
port for bis bouse, of defendant’s soil. Defendant 
employed a contractor to pull down bis bouse, exca- 
vate tbe foundations and rebuild tbe bouse. Tbe 
contractor undertook tbe risk of supporting tbe 
plaintiff’s bouse as far as might be necessary during 
tbe work, and to make good any damage and satisfy 
any claims arising therefrom. Plaintiff’s bouse was 
injured in the progress of the work, owing to the 
means, taken by tlie contractor to support it, being 
insufficient. Hold, on the principle (d) above laid 
down, that the defendant was liable {Boicer v. Peate, 
L. It., 1 Q. B. D. 321 ; and see to same effect Tarry 

V. Ashton, ih. 314, and Angus v. Button, L. B., 6 
Ap. Ca. 740). 

Temporary Employment by Another. 

Sub-rule 2. — Where a master temporarily lends his^ 
servant to another, under whose immediate control he is 
for the time being, atid whose work he is doing, the 
master will not be responsible for his servant's torts conir 
mitted during such temporary employment by another. 

(1) Thus in Bourke v. White Moss Coal Co. {L. B., 

2 C. P. B. 205), tbe defendants bad contracted with 

W. te. ank a shaft for them at so much a yard, W, 
to provide aE necessary labour, the defendaiffs pro^ 
Tiding steam power, and naadunery, and two:^* 
gb^rs, io be under the control of Wi The ^aintiff^ 
one of W.’s workmen, was injured by tbe imgligenoo 
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ol Ij., one of the defendants’ engineers ; but it waB 
bdid that the company were not liable for this injury, 
on the ground, that although L. was theit genei^l 
servant, yet at the time of the injury he was not 
actually employed in doing their work, and was 
under the immediate control of W., to whom he 
been lent by them, and whose servant, therefore, he 
must be considered to have been. 

TTnaathorized Delegation by a Servant. 

Rule 14. — A master is not, in general, liable 
for the tortious acts of persons to wliom bis 
servant lias, without authority, delegated his 
duties, and between whom and the master 
the relation of master and servant does not 
exist (submitted, and sec Jeiecll v. Grand Trunk 
Railway, 55 N. H. 84). 

(1) Thus it is apprehended that if a master wrote 
to his groom and ordered him to take the carriage to 
such a place, and the groom, instead of taking the 
carriage himsdf , employed A to do it for him with- 
out having ever had any audiority from the master 
to intrust A. with the carriage, and A so cardessly 
drove the carriage as to injure B., no action would 
lie agaizM^ the master. Bor the master never hired the 
gromn iSt the purpose of employing othm» to do hia 
work, and Hherefqrd, in intrusting the oaxxiage fo A, 
he wouili be aoiang beyond the scope of his milidoy- 
menif and b^ond |ds probable au&ority. 

BtildC on fhe other hand, the fg^coom* had 

Ak with hhg, and had handed the ri^a, to 
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lum, it is submitted that the master woiild be liable, 
because the handing of the reins to another whilst he 
w^ in the act of performing his duty would be a 
default in the performance of that duty, and not a 
complete retirement from its performance (see pear 
Jjord Abmger, Boothe v. Mister, 7 C, 8f P. 66, and 
Joel y. Morrkon, 6 C. ^ P. 503). 


Such is a brief outline of the law relating to the 
responsibility of masters to third parties for the torts 
of their serrauts ; but the learning on the subject is 
of so technical a character, and the distinctions as to 
when a servant is, and when not, acting witlnn the 
scope of his employment, or even whether he be a 
servant at all, are so very refined, and the authorities 
ore so conflicting, that u legal training is often neoes* 
sary in order that the difilerenco may be distinguished. 
I shall therefore content myself with the foregoing 
general rules (which are believed to be acourote so 
far as they go), leaving to other and larger works on 
the law of master and servant the task of quoting 
the numerous cases on the subject and commenting 
upon thievery subtle distinctians between them. X 
would particularly recommend the chapter on the 
master’s liability contmned in Mr. Manley Smith’s 
6:$;oellerit tmd exhaustive treatise on Masters and 
Servants, as a very complete exposition of the law 
on, tins subject, and would also call the student’s 
a # eut»<> u to the reports of the foUovdng oases, 
hamtfly ; — Storey v. AsMoh, L, JS., 4 Q. B. 476 ; 
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Whatman v. Pearson, L. M., 3 C. P. 422 (very oon- 
flioting) ; Lord Bolingbroke v. Local Board qf Stcindon, 
L. jR., 9 C. P. 575 ; Murray v. Currie, L. JK.* 6 
C. P. 24'; McManus v. Cricket, 1 East, 106 ; G-regory 
v. Piper, 9 B. 4“ C. 591 ; Mitchell v. Crasiceller, 13 
C. B. 237 ; Francis v. Cockerill, L. B., 5 Q. B. 184; 
Lyon V. Marten, % A. ^ E. 5\2; Overton y. Freeman, 
11 C. B. 867 ; Cuihhertson v. Parsons, 21 L. J., C. P. 
165 ; Welfare v. L. B. 4 S. C. It. Co., L. B., 4 Q. B. 
693; and Wilson v. Merry, L. B., 1 H. L. 326. 


Section 2 . 

Liability to Servants for Injuries caused by Fellow- 
servants. 

Previously to the 1st of January, 1881, the lia- 
bility of a master to his servant for an injmy 
resulting from the negligence of his fellow-servant 
differed very materially from his liability to a third 
party for a similar injury. On that day, however, 
the Employers’ Liability Act (43 & 44 Yiot. c. 42) 
CEtme into operation, and with regard to certain dasses 
of servants, makes a considerable alteration in the 
^mmon law. The act is, however, merely tentative, 
being piueed for a period of seven years only, and a 
master servant may, by mutual arrangement, 
eoutraet themselv(» out of its provisions. Conse- 
quen^ji^(l) even with regard to the class of servants 
who fldl liithih t|ie provisions of the statute, the 
rules^ stiU apply in cases wh^ the 
servii^ contract themseivte otit :of^^ 
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act ; (2) unle^ tte act is renewed at the end of fieven 
years, theO the common law rules will be again nni- 
VOTsally applicable; and (3) there are still a large 
bh^s of servants (domestic and menial and other 
servants) who do not come within the meaning of 
the act at all. For these reasons it is necessary that 
the student should first consider the common law 
liability of a master towards his servant, and then he 
may with advantage examine how far those rules are 
modified by the statute in question. 


Sub-section 1. — Common Law Liability. 

liability of Master for Injiiries caused^ 
by Servant to Fellow-servant. Rule 15. 
— A master i.s not liable to his servant for 
damage resulting from the negligence of his 
fellow-servant in the course of their common 
employment, unless the servant causing the 
injury was incompetent to discharge 'his 
duty, or the servant injimed was not at the 
time acting in his master’s emploj'^ment. 

(1) Thus where a workman at the top of a building 
carelessly let fall a heavy substance upon a fellow 
workman at the bottom, the master was held not to 
be B^pousible, without proof of the inoompetency 
of thb workman causing the injury to discharge the 
duty in which he had been employed ( Wigyett v. Fox^ 
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(8) So ia Man v. Johnson (84 L, J., Ex, 222), the 
plaintifl -was a miner in defendants* employ, as was 
also an underlooker whose duty it was to see that as 
the mine«was excavated the roof should be propped 
up. This he neglected to do, whereby a stone fell 
and injured the plaintiff ; but it was held that this 
nttached no liability to the defendants, as no proof 
was given that they did not use due care in selecting 
the underlooker for his post. 

Meaning of Common Employment. Sub- 

rule : — It is not necessary to the application of the nbote 
rule, that the serrant earning, and the servant sustain- 
ing, the injury, should both he engaged in precisely the 
same, or even similar acts, so long as the risk of injury 
from the one is so much a natural and necessary conse- 
quence of the employment trhieh the other accepts, that it 
must be included in the risks which have to be considered 
in his wages {Morgan v. Vale of Neath B. Co,, L, R,, 
1 Q. B, 149 ; Alien v. New Oas Co,, L, B,, 1 Ex, 2). 
251). 

(1) Thus the drivel and guard of a stage-coach ; 
the steersman and rowers of a boat ; the man who 
draws the red-hot iron from the forge, and the man 
who hammers it into shape; the person who lets 
down into, or draws up from, a pit, the miners 
working therein, and the miners themselves; all 
these are fellow labourers within the meaning of the 

Coal Co, v. Beid, 4 Jur,, N. 8, 
767). Tha real tfst seems to be, whether they are 
engaged |B«the same pursuit. 

(2) %a.^orgm qf Neath B. Co, {L, J2., 1 B. 
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149), the plaintiff was in the employ of a railway 
company as a carpenter, to do any carpenters’ work 
for the general purposes of the company. He was 
standing on a scaffolding at work on a shed close to 
the line of railway, and some porters in the serrioe 
of the company carelessly shifted an engine on a 
tumtahlc, so that it struck a ladder supporting the 
scaffold, by which means the plaintiff was thrown to 
the ground and injured. It was held, howeVer, that 
he could not recover against the company, on the 
ground, that whenever an employment in the service 
of a railway company is such as necessarily to bring 
the person accepting it into contact with the traffic of 
the line, risk of injury from the carelessness of those 
managing that traffic is one of the risks necessarily 
and naturally incident to that employment. (See 
Lovell V. Mowell, L. Jl, 1 C. P. D. 161.) 

(3) And again, in Tunney v. Mxd. R. Co. {L. E., 
1 C. P. 291 ), the plaintiff was employed by a railway 
company as a labourer, to assist in loading what is 
called “a pick-up train,” with materials left by 
platelayers and others upon the line. One of the 
terms of his engagement was that ho should be caiv 
lied by the train from Birmingham (where he resided 
and whence the train started) to the spot at which his 
work for the day was to be done, and be broi^ht 
back to Birmingham at the end of each day. As 
he was returning to Birmingham after his day’s 
work wa#done, the train by which he was travelling 
came into collision with another train, through the 
negligence of the guard who had charge of it, and the 
plaintiff was injured. The plaintiff accordingly sued 
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the oompany, hut the court held, that, inasmuch aS 
the plaintiff was being carried, not os a passenger, 
but in the course of his contract of service, there was 
nothing to take the case out of the ordinary rule, 
which exempts a master from responsibility for an 
injury to a servant through the negligence of a 
fellow-servant, when both are acting in pursuance of 
a common employment. 

(4) So, again, in Feltham v. England {L. R., 2 
Q. B. 33), the defendant wtis a maker of locomotive 
endues, and the plaintiff was in his employ. An 
engine was being hoistcil, for the purpose of being 
i^Kciied away, by a travelling crane moving on a 
tramway resting on beams of wood, supported by 
piers of brickwork. The piers had been recently 
repaired, and the brickwork was fresh. The defend- 
ant retained the general control of the establishment, 
but was not present; his foreman or manager directed 
the crane to be moved, having, just before, ordered 
the plaintiff to get on the engine to clean it. The 
plaintiff having got on to the engine, the piers gave 
way, the engine fell, and the plaintiff was injured. 
Hare it was held that the fact that the servant who 
was guilty of negligence was a Servant of superior 
kuthority, whose lawful directions the other was 
bound to obey, was immaterial ; and that as there 
was no evidonce of • personal negligence on the part 
of the defendant, apd nothing to show that he had 
employed unddlful or incompetent person# to build 
the piers, he was not liable to the plaintiff. 

(5) So whete two railway companies, A. and B., 
have (^^oi|it staff of^gnalmen, and one of them gets 
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mjured througli the negligence of the private engine 
driver of company A., such company will not he 
liable. For, although the injured man is the 
servant of A. and B., and the engine driver is the 
servant of A. only, yet they were engaged in a 
oopimon pursuit so far as company A. were con- 
cerned, although the signalman was also engaged in 
a further and additional pursuit on behalf of B. (see 
SwaimoH v. iV". JE, It, Co,,, L. R,, 3 Ex, Div, 341). 
But where one of two companies has the user of the 
other’s station, but not the control of its servants 
employed on such station, one of whom is injured 
by the negligence of a servant of the company 
having such right of user, the rule does not apply 
{Warburfou v. G. W. R, Co., L, R., 2 Ex, 30; and 
see Turner v, G. E. R, Co,, 33 L, T. 431). 

(6) And so the rule does not apply where on© 
servant is the servant of a contractor, and the other 
is the servant of the person who employs the con- 
tractor ; for the servant of the contractor is not the 
servant of the contractor’s employer {Parry v. Smith, 
E, R., 4 C. P. J}. 325). It must, however, be born© 
in mind, that it is sometimes a question of dijBSculty 
whether a person holds the position of a contractor, or 
of a foreman in charge of a gang of workmen ; and 
that in the latter case the rule as to fellow-servants 
applies {CMrles v. Taylor, X. jR., 3 C, P. D. 492). 
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Negligence of Master. Ettle 16 . — A 
master is bound to take reasonable precau- 
tions t« insure his servant’s safety; and if, 
through the absence of such reasonable pre- 
cautions, or tlirough the breach of some duty 
incumbent on the master, or tlirough the 
personal negligence of the mastt^r, the ser- 
vant is injured, the master will bo responsible 
( Ormond v. Holland, E. li. ^ E. 1 02 ; Ashwix 
V. Sianmix, 30 Z. </., Q. li. 183), tuiless the 
servant knew of the danger, in which case he 
will be presumed io have accepted it as one 
of the risks incident to his employment. 
{^Griffiths V. London and EL Katharines Dock 
Co., L. R., 12 Q. R. D. 403.) 

(1) Thus in McUorn v. Shui' f30 L. J., Q, B. 333), 
the defendants were owners of a coal mine, and the 
plaintiff was eniploj ed hy them as a collier in the 
mine, and in the coxirso of his employment it was 
necessary for him to descend and ascend through a 
shaft constructed by theiu. By the defendants’ 
negligence the shaft vas constructed unsafdly, and 
was, hy reason of not being sufficiently lined or 
cased, in an unsafe condition. By reason of this, 
and also by reason of no sufficient or proper appa- 
ratos h&ving been provided by the defendants to 
prote(4i their miners from the unsafe state of the 
shaft, # stone le^from the side of the shaft on to the 
pla^tiiS’s h^,^d he was dangerously wuiaaded. 
the deleiidants was lufmager of the mine, and 
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it was worke(i under his personal superinttodence, 
and the plaintiff was not aware of the state of the 
shaft. On this state of facts the defendants were 
held liable. 

(2) So, where a builder knowingly erects a scaffold- 
ing of unsound wood, and one of his workmen is 
injured in consequence, ho will be liable (see Roberts 
V. Smith, 2II.Sf N. 213). 

(3) So, where a master ordered a servant to take 
a bag of com up a ladder which the master knew, 
and the servant did not know, to bo unsafe, and the 
ladder broke, and the servant was injured, the master 
was held liable ( TFi/hawsr. Chngh, 3 II. ^ N. 258). 

(4) It has been held, in the United States,^ that 
where the negligence of an engineer of a train in 
running it, is contributory with that of the company 
in not sending a sufficient number of brakesmen, and 
both together cause an injury to an employ 4, the 
negligence of the engineer does not relieve the com- 
pany from liability {Booth v, Boston, 8fc,, 73 Nea 
Yorh Rep. 38). 

Master’s Knowledge of a Servant’s Inca- 
pacity. Sub^rule 1. — If the master or Im manager 
jnrekssly places hg the side of hh servant , a felfatc-servant 
nmhilkd and incom 2 )cteHt, and damage results to the 
sermnt in consequence, the fna&ter is liahk. And this is 
so whether the lneonq)etency or want of skill of the felloW’^ 
servant cjeistcd when he was hired, or has come upon him 
since, and he has been continued in service with notice or 
kfiowkdge, or the means of knowledge, upon the part of 
the master, of the defects It is the duty of the master to 

f2 



68 


TOUTS IN GENERAL. 


Im Hcrmni to (liavharge from his semee^ vpm miior 
thereof any other serrnnt whoyfrom any eame^ has ceased 
to be competent and skilful {Laning v. N, Y, Cent. M. -B., 
49 JYew York Rep. 521). 

The above is submitted, but whether it would be 
followed by the English Courts is doubtful. 

Servant’s Knowledge of Danger. Sub- 

rule 2. — Where a i^ervant is injured by an insUmment 
which he is hitn^elf uvng in the course of his employ-^ 
ment^ and of the nature of uhieh he is as much aware 
as his master, he cannot recover against the master, noU 
withstanding that such instrument was not the safest for 
effecting the ohjed in view. (See Griffiths v. London 
and si. Katharine\s Dock Co., L. R., 12 Q. B. 1). 493.) 

(1) Therefore, where a labourer was killed through 
the fall of a weight, which he was raising by means 
of an engine to which he attached it by fastening 
on a clip, and the clip had slipped off, it was. 
held that there was no case to go to the jury in an 
action by his represontativo against the master, 
although it appeared that another and safer mode 
of raising the weight was usual, and had been 
discarded by the mastei’s orders {Dyner v. Leach, 26 
L. J., Rx. 221 ; and see also Senior v. Ward, 1 E. 

E. 383). 

(2) A hoai’ding had been erected by the defendant, 
a builder, which projected too far into the street, 
but sufficient rocan was left for carts to pass ; a heavy 
xnaohi% ivas placed inside the hoarding and close to 
it A cart, in pjpsing, struck against the hoarding, 
Rl^ knocked down the machine against the plitiiitiff,. 
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s workman in the defendant’s employ. The plaintifE 
had previously made some complaint of the position 
of the machine to his master, but volimtarily con- 
tinued to work though the machine was not moved. 
It was here held, that there was no evidence to go to 
the jury of the master’s liability {Asnop v. Yates, 
2 768 ; Gri^f/is v. Oidloie, ZE.l^N. 648). 

But see Uobm v. Worthiagton, 2 F. F. 533, where 
Mr. Justice Willos seems to have thought that ac- 
quiescence by the workman in the reasonable expec- 
tation of the known defect being made good did not 
excuse the master. Tliis was, however, a nisi prius 
case, and never came before the court in banco. 


Volunteers. Hulk 17. — If a stranger in- 
vited by a servant to assist liiin in liis work, 
or who volunteers to assist liiiu in his work, 
is, while giving such assistance, injured by 
the negligence of another servant of the same 
master, he is considered to bo a sciwant pro 
tempore, and no action will lie against the 
master, unless (perhaps) he were guilty of 
jicrsonal negligence or breach of duty, or 
the servants were not competent persons. 

The reason of this rule is obvious, for the volunteer, 
by aiding the servant, is simply of his own accord 
placing himself in the position of a servant,* and that 
without the consent or request of the master. The 
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latter oaimot therefore he fairly called upon to recom- 
pense him for the result of his ofiioiousness. 

Thus where the servants of a railway company 
were turning a truck on a turntable, and a person 
not in the employ of the company volunteered to 
assist them, and, whilst so engaged, other servants 
of the company negligently propelled a locomotive 
against, and so killed the volunteer, and the servants 
of the company were of competent skill, and the 
company did not authorize the negligence, it was 
held that the* company was not liable (Degg v, 
Jf. K Co., 1 n. ^ M. 773 ; Potter v. Fanlhier, 1 B. 
S. 800). 

Exception. Where a person aids the servants of 
another, with such other^s consent or acquiescence, 
not as a mere volunteer b^ for the purpose of ex- 
pediting some business of liis own, he is not con- 
sidered to be in the position of a servant pro tempore. 

Thus where the plaintiff sent a heifer by the de- 
fendants’ railway to P*, and on its arrival, there 
being only two porters to shunt the truck, the 
plaintiff, in order to save df>lay, assisted in shunting 
the truck, and was injured by the negligence of one of 
the defendants’ engine-drivers, and there was evidence 
tb^t ihe station-master assented to his aiding in the 
shuiitin^ it was held that he was entitled to recover 
{Wright y. L. ^ N. W. JB. Co., L. M., 1 
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St 7 B>SBCTioN 5. — Etnployera' lAabiUty Aet (a). 

Rule 18 . — Axiy (1) railway servant, (2) la- 
bourer, (3) servant in husbandry, (4) journey- 
man, (5) artificer, (6)handicraftsman,(7) miner, 
or (8) other jjerson engaged in manual labour 
(not being a domestic or menial servant) 
(sect. 8, and 38 & 39 Viet. c. 90, s. 10), may, 
under the act, sue his employer, as if the 
relation of master and servant did not subsist 
between them (sect. 1), for any personal injury 
caused after the Ist of January, 1881 : — 

(a) By reason of any defect in the ways, 

works, macbiner\', or plant used in 
the employer’s business, which defect 
was caused, or remained undiscovered 
or unremedied, through the negli- 
gence of the master or of a fellow- 
servant whose duty it was to see to 
the condition of such ways, works, 
machinery or plant (sect. 1, subs. 1, 
and sect. 2, subs. 1 ; see McGiffen, v. 
Palmer ^ Co., L. R., 10 Q. B. D. 6). 

(b) By reason of the negligence of a feUoW- 

servant who has any supertntenden<® 
entrusted to him, whilst in the exer- 
cise of such superintendence (sect. 1, 
subs. 2 8ee>S%a^s V. <?««. 

Co., L. R., 10 q. B. D. 356 ; Oim %. 

(<?) 43 & 44 Vwt. c. 42. 
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C. W. R. Co.,L R., 11 Q. B. D. 22; 
and Osborne y. Jackson, ib, 619). 

(o) By reason of tlio negligence of a fellow- 
servant to whoso orders the injured 
servant is, at the time of the injury, 
hound to conform, where the injury 
results from so confomiing (sect. 1, 
subs. 3), 

(d) By reason f>f the act or omission of 
any fellow-servant done or made in 
pursuance of an improper, or defec- 
tive bye-law of tlic emjdoycr, or in 
obedience to a particular instniction 
of the cmj)loyor or some j)erson duly 
delegated by liim, where the injury 
results from the impropriety or defect 
in the bye-law or instruction. But 
no b)'e-law is to be deemed defective 
which shall have been approved as 
proper by any department of govern- 
ment under any act of parliament 
(sect. 1, subs. 4, and sect. 2, subs. 2). 

(4) By reason of the negligence of a follow- 
servant having the management of 
points, signals, a locomotive or a train 
(eecti 1 , subs. 5. Applicable to private 
mdway, Doughty v. Fir^mk, L, R., 
JO Q. B. D, 358). * 

Br^ded thalb the seirant injured cannot 
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recover if he knew of the defect or negli- 
gence, and did not complain to the master or 
his manager tdthin a reasonable timei, unless 
he knew that the master or manager was 
aware of it (sect. 2, subs. 3). 

Feraonal Bepresentatives of Servant 
Killed* Sub-rule 1 . — In cane the injury results in 
deathy the legal personal representatives of the workman 
are entitled to bring the action {sect. 1). 

Amount of Damages. Sub-rule 2.— The 

damages arc limited to a sum equal to the estimated 
earnings of a person in the grade^ employment^ and 
district^ of the person injured during the three years 
immediately preceding the injury [sect. 3) ; and if any 
penalty shall have been paid to him or his executors or 
administrators by the employer under any statute^ such 
jmialty shall be deducted from the compensation actually 
awarded^ ami shall riot he recoverable after damages shall 
Imve been given under the act {sect. 5). 

Limit of Time for commencing Action. 

Sub-rule 8 , — Notice of the injury must be given to the 
employer within six weeks ; the action must be commenced 
mthm me months after the date of the injury^ or in case 
of death within twelve monthsy but in the latter case 
mM of notice shall he no bar^ jf the judge thinks there 
tcm remmabh excuse for not giving it {sect 4). Tm 
taotice must {unless the judge waives an mror (sect* 7)) 
give name and address of the injured servant and 
stvde the cause and date of the injury^and mu^l^sm^ved:, 
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deUvering if at the place of bttsiness <»• re^dewsc of 
the inaster, or sending it in a registered letter preperlg 
addressed to the master at such place as (foresaid or at 
his last khoicn place of business or residence (sect. 7), and 
must be in irriting [Moyle v. Jenkins, L. M., 8 Q. B. D. 
116), and such icriting ought to contain all the above 
particulars, and not refer merely to particulars taken 
down by the defendant from the plaintiff’s verbal state- 
ment [Keen v. Mdbcall Docks Co., L. jB., H Q. B. D. 
482), but it need not he technically accurate [Stone v. 
Eyde, L. R., 9 Q, B. D. 76). 

Mode of Trial. Sub-rule 4. — Actions, under this 
act, must be brought in the county court, but may be 
removed to the superior court in like manner, and upon 
the same conditions, as an action commenced in a county 
court may be by law renmtd [sect. 6). Such removal 
■will, however, only be ordered under very exceptional 
oircumstanoes [Munday v. Thames, SfC. Co., L. R., 10 
Q. B. D. 59). 

It is competent for an employer and his servants 
to contract that the act shall not apply to them 
(Cfri^ths V. iM'd Dudley, L. R., 9 Q. B. D. 357). 

The act expires at the end of the session of parlia- 
mSot next after tlie Slst of December, 1887, hnt 
aotbos oommenoed before that date are to oonrinns. 

I As several treatises on the act have been issoed, I 
do not think that 1 need enlarge upon it here ; bat 
no One i^oold attempt to advise upon it without 
oai^dlf- ftodyiag the act itself. 
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CHAPTER IV. 

Of the Limitation of Actions ex Delicto. 

Beasoa for Limitation. I have so far treated 
of the ■wrongs independent, or quasi independent, of 
contract, of which the law takes cognizance ; and I 
have shown how the law gives a remedy whenever 
it holds any act to be vrrongful, in accordance ■with 
the mayim “ uhi jm iU remedium Av/.” 

But although there is always a remedy, yet, for 
the sake of the peace of the kingdom, a man is not 
allowed to enforce his remedy at his own leisure, and 
after a long interval, in the course of which evidence 
may have been entirely swept away, which, if pro- 
duced, might prove the defendant’s innocence. 

For this and other reasons, various statutes have 
been from time to time passed, which confine the 
right of action ■within certain periods after its com- 
mencement — periods which, as they differ in different 
actions, ■wiU be more particularly mentioned in the 
course of the second part of this work. At this 
st^age, I propose to examine only such roles as apply 
to the limitation of all actions of tort. 


Ckmuaenoemeiit of Period. Rule 19 . — 
Whcm a statute limits the period within which 
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an action is to bo brought for an act done or 
omitted, if the cause of action is a single 
act, or ,ouc which auioimts to a trespass, the 
action must be brought within the prescribed 
period after the actual doing of the thing 
complained of. But if the catise of action 
is not the doing of the thing, but the result- 
ing of damage only, the period of hmitation 
is to be computed from the time when the 
party sustained the damage {Backhouse v. 
Bonomi, 9 H. L. C. j03 ; Saunders v. Edwards^ 
1 Sid. 95). 

The meaniog of this rule is, that where the tort is 
the wrongful infringement of a right, then as that 
constitutes per sc a tort, so the period of limitation 
commences to run immediately from the date of the 
infringement. But, on the other liand, where the 
tort consists in the violation of a duty coupled with 
actual resulting damage, then, as the hreoch of duty 
is not of itself a tort, so the period of limitation does 
not commence to run until it becomes a tort by reason 
of the actual damage resulting from it. 

(1) Thus, where A. owned houses built upon land 
oontigadus to land of B., C., and B. ; and E., being 
the owner of the mines under the laud of all these 
persons, so worked the mines that the lands of B. 
sank, and after taore than six years’ interval (the 
period limitation in actions for causing subsi- 
dence), ^eir sinki|^ caused an injury to A.’8 houses : 

ri^ht of action was not barred, as the 
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tort to him was the damage caused by the working 
of the mines, and not the working itself {Baekhmm 
Y. Bonomij sup,), 

( 2 ) In an action for wrongful conversion* of goods 
(which is an injury to a right) the facts were as fol- 
lows :-^A/s furniture was seized under an execution 
by the sheriff, and eventually it was bought by A/s 
friends, and left in his possession. A. enjoyed the 
use of it for more than six years, and died. Upon 
A/s death it was claimed by these friends, and ad- 
versely by the widow, on the ground that the Statute 
of Limitations barred them from claiming it after 
they had allowed A. to keep it for six years : it was, 
however, held that the statute did not begin to run 
until the friends had claimed the furniture, for the 
tort was the wrongful conversion of the goods, which 
had only taken place when the widow refused to give 
them up {EdwardeH v. Clay, 28 Beat, 145 ; and see 
also Spackman v. Foster, L, -B., 11 Q. B. D, 99). 

(3) Prior to 1866, a stream was conveyed by the 
defendants under their canal through two wooden 
tunnels, for which, in 1866, they substituted metal 
tunnels of less capacity, in consequence of which, 
after heavy rains, the stream in 1873 flooded the 
plaintiff's lands adjacent to the canal: Held, that 
the substitution of the smaller for , the larger tuhnds 
was, in its inception, an innocent act without either 
injimd or damnum, and only became tortious upon 
the subsequent flooding, and that the Statute of liini*- 
tations began to run from the time of the flooding in 
187fl {Demry v. Grand Junction Cuml Co., Ir, 

8 C?. £4 611, following Whitcimm v* Felbmes, 
a & 765), 
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Concealed Tort. Sub-mlo. — Where a tort is 
frcMMenUy concealed by the defendant, and the plaint^ 
has no reasonable meam of discovering if, the stafttfe 
only begim to run from tfie date of the dtseopery {CHhbs 
T. Guild, L. M., 9 Q. B. D. 59). 


Disability. Rule 20. — Contra non yalon- 

tem agere nulla cunit praescriptio. 

( Where a person is under disahiUtp, the statute 
does not run.) 

Thus where persons, who woxild otherwise have 
the right to sue, are uuder certain disabilities, (as, 
for instance, coverture (in case of a woman), idiocy, 
or insanity,) the period of limitation does not com- 
mence to run until such disabilities have ceased (see 
21 Jao. 1, c. 16, s 7 ; ;} & 4 Will. 4, c. 27, s. 16) ; but 
as to married women, see now the Married Women’s 
Property Act, 1882.) 

Exception, — No action of ejectment can be 
brought, and no distress or entry be made to recover 
land or rent, but within thirty years next after the 
light ol acti(m shall have accrued, notwithstanding 
that the person entitled to sue may be under some 
disalnlity (37 & 38 Viet. c. 67, s. 5). 

Dicability snbscQiient to commencement 
of no Bftf. Sub-rule.-— Whenever the statute 

has onoe to Ian it continues to do so {Bhod^ t. 
Srnethm, IJT. t W. 42; i^ond v. Muimeh, 13 
<X 9 . 316). 
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Tliereforej where the plaintiff is under no disability 
at the tune tiib right of action aemied to him, but 
subsequently becomes under disability, and continues 
so until the expiration of tiie period of limitation, his 
light of action is barred ; for the statute having once 
begnn to run continues to do so {Jackson v. Johnson, 
5 Comn, 93; Veniarest v. Wynkoop, 3 Johns. Chy. 129, 
188). 

Continuing Torts. Bulb 21. Where the 
tort is continuing, the right of action is also 
continuing {Whitehouse v. Fellowes, 30 L. J., 
a P. 305). 

(1) Thus, where an action is brought against a 
person for false imprisonment, every continuance of 
the imprisonment de die in diem, is a new imprison- 
ment, and therefore the period of limitation com- 
mences to run from the last and not the first day of 
the imprisomnent {Hardy 'v. Ryk, 9 B. ^ 0. 608). 

(2) But where A. enters upon the land of B. and 
chgs a ditch thereof there is a direct invasion of B.’s 
rights, a completed trespass, and the cause of aotiqn 
for all injunes resulting therefrom commences to run 
ai the time of the trespass. The fact, that A. does 
not re-enter B.’s land and fill up the ditch does not 
malce bim St continuous wrongdoer and liable to re- 
posted actions us long as ihe ditch remains unfiU^, 
even though there afterw^^ arises new and unfoie- 

damage from the existktce of the dif^ {Kansas 
Pae, My. v. Mihlmim, 17 J&nsas 
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CHAPTER V. 

Op THfe Measdrk of Damages in Actions op Tort. 

Thb principles which govern the measure of damages 
in actions of tort are very loose, and, indeed, as 
Mr. Mayne, in his excellent treatise, has pointed out, 
there are many cases of tort in which no measure 
can be given. It will be at once apparent, however, 
that, putting aside circumstances of aggravation or 
mitigation, the compensation to be awarded in respeet 
of an injury to property is capable of being far more 
accurately calculated than in respect of injury to 
person or reputation j and, therefore, to some extent 
the principles of law are different in these two classes 
of oases, as will be seen from the following rules. 

Damages for Personal Injury. Rule 22. 
— There is no fixed rule for estimating 
damages in cases of injury to the person^ 
reputation, or feelings, but the damages must 
be ox«sossire and outrageous to warrant a new 
trial {Muchle r. Monetj, 2 Wi7s. 205 ; Corker^ 
V. Miekmn, Ir, R., 10 C. L. 176). 

In the words of an .^^^dcan court, “ In actiems 
soundhig in damages, ii|lre the law famishes no 
rule msBsumment save the discretion of the jniy 
vpaa before them, courts wiU nSt di»* 
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turb a verdict upon the ground of exoettive damages, 
unless it be so flagrantly improper as to evinde pas* 
sion, prejudice, partiality, or corruption. ^ Upon a 
mere matter of damages, where different minds 
might, and probably would, arrive at different re- 
sults, and nothing inconsistent with an honest exer- 
cise of judgment appears, the verdict should be left 
as the jury found it ” (Mm. Cent. E. E. v. Carutti, 
51 Miss. Eep. 77). 

(1) Ihlise Impr'mnmeni. Thus, wl^^ some work- 
ing men were unlawfully imprisoned for six hours 
only^ beiug in the meantime well fed and cared 
for, and the jury nevertheless awarded 300/. to each 
of them, the court refused to set the verdict aside, 
on the ground that it seemed to them pTObable that 
the jury considered the importance of the right of 
personal liberty rather than the position, of the 
plaintiffs. 

(2) Sednofioit. • And so in actions for seduction, 
“ although in point of form the action only purports 
to give a recompense for loss of service, we cannot 
shut our eyeS to the fact that it is an action brought 
by a parent for an injury to her ohild, and the jury 
may take into their consideration all that she can feel 
from the nature of the loss. They may look upon 
her as a parent losing the comfort as well as the ser- 
vice of her daughter, in whose virtue she can feel no 
oonsolation; and as the parent of other ch^ren whose 
morals may be corrupt^ by her exampw*” (p®p 14. 
Sldon, Bedford v. MKrnel^ 3 Exp. 120). 
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(3) Assault. So in actions for assault and batteiy, 
tlie court will seldom interfere; and the jurj may 
take the circumstances into consideration, and oggra* 
vate or mitigate the damages accordingly. 

Thus, to heat a man publicly is a greats insult and 
injmy than to do so in private, and is accordingly 
ground for aggravation of damages {TuUidge v. Wado, 
8 Wih. 18). 

(4) Defamation. So for defamation, the damages 
axe almost wholly in the discretion of the jury {Kellg 
V. Sherlock, L. M., 1 Q. B. 686), and the court will 
seldom interfere with their vardiot, 

Erceptions. — The court will interfere with the ver- 
dict, if it appear that the jury assessed the damages 
under mistake or ill-feeling, or if they give the 
plaintiff more than he is entitled to, according to Ms 
own idiowing, or where the smallness of the amount 
shows that the jury have made a compromise, and, 
instead of deciding che issues, have agreed to find for 
the plaintiff for nominal damages only {ITamhleton v. 
Vere, 2 Wins. Sound. 170 ; Britton v. /S. W. R. Co., 
27 L. J., Ex. 365 ; Fahey y. Stanford, L. R., 10 Q. B. 
54) ; or where the snudlness of the amount shows 
that they have failed to take into consideration some 
wsential element of damage {Phillips v. L. Sf 8. W. 
R,Co„L.B.,4. Q.B.DA00), 


U/t iBijiiriet to Fzopor^.v^B w 

OitiNMy diffiouit to lay down any lulea with lOgard* 
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'ovsn to this branih of the subject, where it might be 
consideied that some principles of estimation would 
apply, for the jury are allowed a much greater lati- 
tude than in questions of contract. However, it may 
be laid down as generally true that — 

Rule 23. — The damages in respect of in- 
juries to property are to be estimated upon 
the basis of being compensatory for the 
deterioration in value caused by the wrongful 
act of the defendant, and for all natural and 
necessary expenses incurred by reason of 
such act. 

(1) Injury to Horse. Thus, in the ease of injury 
to a horse through the defendant’s negligence; it 
has been held, that the measure of damages is the 
keep of the horse at the farrier’s, the amount of the 
farrier’s bill, and the difference between the prior 
and subsequent value of the horse {Jones v. Boyoe^ 1 
Stark. 493; and see Wilson v. Ncieport Dock Co.^ 
L. JR.f 1 Esc. 187). 

(2) Conversion. So, in the conversion of chattels, 
rire full market value of the chattel at the date of 
the conversion, is, in the absence of special damage^ 
the true pleasure. Thus, where the plaintiff pur- 
ihssed champagne, lying at the defendants’ wharf, 
at fourteen shillings per dozen, and resold it at 
twmity-foor shillings to the captain of a ship ahotit 
to leave Holland, and the defendants wfbng!^ 3 l^^ 
ioaOd to doliver up the wine, and converted it to titoir 

0.-2 
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own use, it was held, in an action ol trover, that 
although the defendants had no knowledge of the 
sale, or of the purposes for which the plaintifi re- 
quired d^veiy of the champagne, yet the plaintiif 
was entitled as damages to the price at which he had 
sold it {France v. Gaudct, L. E., 6 Q. li. 199). 

(3) Tresjmss. So, where coal has been taken by 
working into the mine of an adjoining owner, the 
trespasser will be treated as the purchaser at the pit’s 
mouth, and must pay the market value of the cool at 
the pit’s mouth, less the actual disbursements (not 
including any profit or trade allowances) for severing 
and bringing it to bank, so as to place the owner in 
the same position os if he had himself severed and 
raised the coal {In re United Merthyr Coll. Co,^ L. M., 
15 Eq. 46). 

(4) Infringement of Patent. And so the patentee 
of an invention applicable to port of a machine, who 
is himself a manufacturer, but who has been in the 
habit of licensing the use of his invention by other 
manufacturers on payment of a fixed royalty for 
each ipaoliine, con only claim from an infringer of 
his psetent the ordinary royalty, and cannot claim in 
Oiddition a manufacturing profit {Penn v. Jmk, L. li., 

5 iS?, 81). 


Damages. Rtju-s 24.-— 
Wlieve any |ipecial damages have naturally, 
|md‘h),s^u€|jAee, resulted from the totil, they 
xdlUkt be recovered. 
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The diffioolfy in oases under this rule, is to deter- 
mine 'what damages are the natural result, and what 
axe too remote. 

(1) Lm of Simnem. If, through the wilful or 
negligent oonduofe of another, one should reemve 
oorporal injury, whereby he is partially or totally 
prevented firom attending to his business, the pecu- 
niary loss suffered in consequence may be recovered. 
The most usual instances of this are to be found in 
actions against rwilway companies {Phillips v. L. ^ 
8. W. Ry. Co., L. R., 4 Q. B. 1). 406). 

(2) Medical Eirpenses. So, the mediml expenses 
incurred may be recovered if they form a legal debt 
ovjing fmm the plaintiff to the physician, but not 
otherwise (Dixon v. Bell, 1 Starh. 289 ; and see 
i^mrk V. Ileslop, 28 L. J., Q. B. 197). 

(3) Loss of Pnperty. The plaintiff was travelling 
with other passengers in the carriage of a railway 
company, and on the tickets being collected, th^ 
was found to be a ticket diort, and the plaintiff was 
wrongly charged by the oolleotoT with being the de- 
Walter, and on his refusing to pay, was removed by 
the officers of the company, without unneoessary 
violence; it was held, in an action for assaulf^ that 
the loss of a pair of raoeoglasses, which fhe plaintiff 
had leh; bdiind him in J^e carriage wh^ he Was 
removed; and vdiich were not proved to have ocane 
into the possession of any of the oomptm^’s servmtts, 
Wto not such a natural consequehee of ths assahlt as 
to be xecoveraUe {dover v. L.8f 8. W. ft. Co., LiR., 
3 r Q . j8. 25; and see as to xemobemiM 8^ 

^ueH, L. R., 1 a P. D. 826). 
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(4) Lw'il Gatt^bcirs Act. The damages awarded 
undea: Xiord Campbell’s Act to the relatives of per- 
sons killed through the default of the defendant 
should be calculated in reference to a reasonable ex* 
peotation of pecuniary benefit, as of right or other- 
wise, from the continuance of the life of the deceased 
{Franklin v. S. E. E. Co., 3 IL ^ N. 211). 

The jury^ cannot, in such cases, take into consi- 
deration the grief, mourning and funeral expenses 
to which the survivors were put. And this seems 
reasonable, for in the ordinary course of nature the 
deceased would have died sooner or later, and the 
grief, mourning and funeral expenses would have 
had to be borne then, if not at the time they were 
borne {Blake v. Mid. R. Co., 21 L. J., Q. B. 233; 
Daltm V. 8 . E. R. Co., 27 L. J., C. P. 227). 

(5) Injury to Trade. So, in estimating the damages 
in an action for libelling a tradesman, the jury should 
take into consideration the prospective injury which 
will probably happen to his trade in oon8eq[uenoe of 
the defamation {Gregory v. Williaim, 1 C. 8fK. 568). 

(6) Miring Substitute. In cases of wrongful con- 
version, if the owner of the chattel has been obliged 
to lore another in its place, the expense to which he- 


1m 68 beira put is recoverable {Ad. 403). 

, (7) Trespass. Where the defendant was in Choige- 
of plaintifi’l house, and having one day lost the 
bey, he JofEecte^ an, entrance through a window by 
mesnsii and showed some strangera 

the "was held to be a trei^pa^ I'or' 

'ha^ai^didy enter in the ordinal^ way,. 

e, wpien.senie short ti^ tdterilirards t^ 
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Jf 

boose was entered tbrongh the same mndow by 
thieves following his example, and many things 
stolen, it was held to be tiie consequence of the de- 
fendant’s wrongful entry, and that he was liable for 
the loss of the things stolen {Ancasfer v. Milling, 
2 D. 4^ 714). I, however, entertain little 

doubt that this case would not be followed in the 
present day, as the alleged damage cannot (with 
great submission to the learned judges who decided 
the case) be said to have been the natural result of 
the trespass. 

(8) Infection. A cattle-dealer sold to the plaintiff 
a cow, fraudulently representing that it was free 
from infectious disease, when he knew that it was 
not, and the plaintiff having placed the cow with 
five others, they caught the disease and died ; it was 
held that the plaintiff was entitled to recover, as 
damages, the value of all the cows, as their death was 
the natural consequence of his acting on the faith of 
the defendant’s representation {Mullet v. Mason, L.li., 
lap. 659). 

(9) In Vollim v. The Middle Lccel Commisskmers 
{Li It., 5 C. P. 279) the facts were as follows: By 
a drainage act the commi&sioners were to construct a 
cut with proper walls, gates and sluices to keep out 
the waters of e, tidal river, and also a culvert imder 
the out to carry the drainage from the lands on the 
ejWt to the west of the cut, to keep the mine at all 
Mam open. In consequence of the negligent cqq- 
^Huction of the gates and sluices, the waters of the 
riv^ flowed into the out, and biirsting its we^ea^ 
bi^ flooded the adjoining lands. The pliedir^ihad 
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other owners of lauds on the east side of the out 
closed the lower end of the culvert, which prevented 
the waters overflowing their lands to any considerable 
extent ; but the occupiers of the lands on the west 
side, believing that the stoppage of the culvert would 
be injurious to their lands, re-ciieued it, and so let 
the waters through on to the plaintilT’s lands to a 
much greater extent. It was hold, that the com- 
missioners were liable for the wdiolo of the damage, 
as the natural result of their neghgence. 

(10) HatuHj been oblignl io jxty Dninugcs to a Third 
Party. 80 , again, a landlord, upon his tenant giving 
notice to quit, entered into a contract with a new 
tenant. Ujion the expiration of the notice, the first 
tenant refused to quit, and the now tenant not being 
able to enter in consequence, brought an action against 
the landlord for breach ol contract. It was held, that 
the landlord might recover, in an action against the 
tenant, the costs and damagfs to which he had been 
put in the attiou against him ; for tliey were the 
natural and ordinary recult of the defendant’s wrong 
{BramUy v. Chenierton, 2 (\ li., N. JS. 605 ; and see 
TMal r. Beil, 11 M. iSf W. 228). 

Certsdn prospective Ilaiua^s recoverable. 

SuVrule. — 27/e jtiry should take into their eonsidem- 
tum, m mmwig the damages^ the prohahle future injury 
ydll result to the piamf^ from the act of the de- 
for the dautages ■when given are taken to f«- 
mtde all the l^rfful comequencet arising out of the 
sgfo^igful act^ mknoicn m mil ae kmum* ' 

, 0. 3, ^ Pkharckm t. MelUsh, 2 240), 
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says, “ When the cause of action is complete, when 
the whole thing has hut one neok, and that neck has 
been cut off hy one act of the defendant, it would 
he mischievous to say — it would he increaWg liti- 
gation to say — ‘ You shall not hav5 aU you are 
entitled to in your first action, hut you shall he 
ilriven to a second, third, or fourth for the recovery 
of your damages.’ ” A corollary to this suh-rule is, 
that several actions cannot he brought in respect of 
the some injury. Therefore, where a bodily injury 
at first appear(‘d slight, and small damages were 
awarded, but subsequently it Irecame a very serious 
injury, it was held that another action would not lie ; 
lor the action having been once brought, all damages 
arising out of the wrong were satisfied by the awaixi 
in the action {Fetter v. Jieale, 1 Lit. Jtaym. ;i39 — 692, 
and Lnmb v. Walker, L. It., 3 Q. B. I). 389, Cock- 
hum, C. J., dmeiitieute, and see also Brumden v. 
Ilumphrey, L. It., 11 (1. JJ. J). 712j. 

Continuing Torts. Reception. — ^But if the tort 
be a continuing tort, the principle does not apply ; 
for here a fresh cause of action arises de die in diem. 
Thus, in a continuing trespass, or nuisance, if the 
defendant does not cease ,’to oomjnit the treq>ass, or 
nuisance, after thb first action, he may be sued until 
he does. Whether, however, there h a oontinuxng 
tori, or merely a continumg dmmge, is often a matter 
Of difficulty to detenaine. It is apprehended, how- 
ever, tl^t the true test is, whethmr the defendant is 
or is not bound to do or omit to do some act over ' 
ehbve tho paym^t of the sum ong^aily ntm«ied 
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as damages. If he ho bound to do ox omit to do some 
act, and ho neglects to do the act which he ought to 
do, or does the act which he ought not to do, and fresh 
damage results, then a new action may bo brought. 
But if, on the other hand, tho defendant is not bound 
to do or omit to do any act, and fresh damage results to 
the plaintiff from tho old injuries, then no fresh 
action will be sustainable. 


Aggravation and Mitigation, liri.ic 2/3. 
— The jury may look into all the circuiii- 
stancos, and at the oouduct of both 2 >artieH, 
and «eo whore the blame is, and what ought 
to be the {•omj)enhation according to the wa}’ 
the jiarties hav(' condueb'd themselves {Dam 
V. L. tV iV. IF. >1. Co., 7 W. JL 10/5). 

(3) Hednetion inidrr (Jithe of Coiiiidtij). In seduc- 
tion, if the defendant ]ia>o committed the offence 
under the guise of honourable courtship, that is 
grotmd for aggravating the damages ; not, however, 
on account of tho breach of contract, for that is a 
separate offence, and against a different person. “ The 
jury did right in a ease where it was proved that the 
seducer had made his advances under the guise of 
matthnony, in giving liberal damages; and if the 
party seduced Swings an action for breach o^,|>romi8e 
of mariif^, 86 much the better. If much greater 

dAaufees had been given, we should not have been 
( \ 
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dissatisfied therewith, the plaintiff having received 
this insult in his own house, where he had cdvilly 
treated the defendant, and permitted him to pay his 
addresses to his daughter’’ (Wilmot, (1 J., in* TidluUjv 
V. Wnde, 3 Wih. 18). 

(2) On the other hand, the previous loose or im- 
moral character of the party seduced, is ground for 
mitigation. The using of immodest language for 
instance, or submitting herself to the defendant under 
circumstances of extreme indelicacy. 

(3) rim of Truth in Drfamation. In actions for 
defamation, a plea of truth is matter of aggravation 
unless proved, and may be taken into consideration 
by the jury in estimating the damages ( JFunrick v. 
Foulkes, 12M.8f W. 508). 

(4) Plaint if had Character ui Difamation, Evi- 
dence of the plaintiff’s vharacter is allowed 

in mitigation of damages in cases of defamation ; for, 
as is observed in Mr. Starkie’s book on “ Evidence, 

To deny this, would be to decide that a man of 
the worst character is entitled to the same measure 
of damages with one of imsullied and unblemished 
reputation. A reputed thief would be placed on the 
same footing with the most honourable merchant; a 
virtuous woman with the most abandoned prostitute.” 
Such evidence cannot, however, be given, unless the 
facts on which the defendant relies to support his 
contention are expressly pleaded, so as to enable 
the plaintiff to meet them if he can (see Judgment of 
Cave, J., in Scott v. Sampmuj L. i?., 8 Q. //. 2>. 491,, 
and oases there cited). But although endence of 
general bad character is admissible if pleaded, evidence 
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of ramours and suspicions to the same effect as the de- 
famatorj matter is not admissible, as they only in- 
fiirectly tend to affect the plaintifl^s reputation (//a), 
( 6 ) Plaintiff^ a irritatlfig Conduct in Defumaimu 
In Kelly r, ' SluThcl: (X. E., 1 Q. B. 686), the 
action was brought in respect of a series of gross 
and offensive libels contained in the defendant's 
newspaper. It appeared, however, that the first libel 
originated in the plaintiff having preached, and pub- 
lished in the local papers, two sermons reflecting on 
the magistrates for having appointed a Eoman 
Catholic chaplain to the borough gaol, and on the 
town council for having elected a Jew as their mayor, 
and the plaintiff had, soon after the libels had com- 
menced, alluded, in a letter to another paper, to the 
defendant’s paper os ‘Uhe dregs of provincial jour- 
nalism,” and he had also delivered from the pulpit, 
and published, a statement to the effect that some of 
his opponents had been guilty of subornation of 
perjury in relation to a charge of assault of which 
the plaintiff had been convicted. The jury having 
returned a verdict for a farthing damages, the court 
refused to interfere with the verdict on the ground of 
its inadequacy, intimating that although, on account 
of Ihe grossness and repetition of the libels, the 
verdict might well have been for larger damages, yet 
it was a question for the jury, taking the plaintiff’s 


own conduct; into consideration, what amount of 
daiii^es he wfas entitled to, and that the court ought 
nd^l© interfe|is. 

if (6) ■ mi IbMe Charge of ^ Tn 



and assault, if the imprisonment 
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has been upon a false charge of felony, where no 
felony has been committed, or no reasonable ground 
for suspecting the plaintiff, this will be matter of 
aggravation. • 

(7) Ikittcn/ in vonHpqnence of Insuif, But if an 
assault and battery have taken place in consequence 
of insulting language on the part of the plaintiff, 
this will be ground for mitigating the damages 
{Thomas v. Pour/ly 7 C, 4* P- 807). 

(8) Insolent Trespa^^s. Where a person trespassed 
upon the plaintiff’s land, and defied him, and was 
otherwise very insolent, and the jury returned a 
verdict for 500/. damages, the court refused to inter- 
fere, Chief Justice Gibbs saying, “ Suppose a gentle- 
man has a paved walk before his window, and a man 
intnides, and walks up and down before the wmdow, 
and remains there after he has been told to go away, 
and looks in while the owner is at dinner, is the 
trespasser to be pennitted to say, * Here is a half- 
penny for you, which is the full extent of all the 
mischief I have done ’ ? Would that be a compensa- 
tion IMemf V. Hftrve//^ 5 Tannt. 441). 

(9) Wvon(ffnl Seiznre. And so where the defendant 
wrongfully seizes another’s chattels, and exercises 
dominion over them; substantial damages will be 
awarded for the invasion of the right of ownership 
{^plk V, Fisher^ 7 Bing, 153). 

(10) Causing Suspicion of Insokeneg, And where 
the defendant took the plaintiff’s goods under a false 
claim, whereby certain persons concluded that the 
plaintiff w^ insolvent, and that the goods had been 
aeked under an eteoution, it was held that 0 :ipn^ 
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plary damages might be given {Brewer v. Dew, 11 
M. ^ W. 629). 

(11) Eefurii of Qooik. But where the defestt- 
dant has'" returned the goods in the course of the 
action, and they have been received unconditionally 
by the plaintiff, merely nominal damages will be re- 
coverable; unless the goods have been injured, or 
some special damage has been suffered {Ad. 363). 


Where Plaintiff is only Bailee. Rule 26. 
— ^Where the plaintiff is merely tlio po.sseg.sory, 
but not the real owner, he may, a.s against a 
tliird party, recover the entire value of the 
property ; but as against the real owner, only 
the value of his limited interest {llet/don and 
Smith’s case, 13 Co. 68). 

. And it seems, therefore, that a jus tertii is not 
provable in reduction of damages, unless indeed the 
actual possession of the whole of the property was 
not in the plaintiff ; for instance, where the owner of 
one sixteenth of a ship attempted to get damages 
for the whole value of it, he was not allowed to do so 
{Ihchici'aff V. Diekemon, Skin. 640). 


ihfesnmiiition of Damage. Rule 27.— rif 
a l^rson w^o has wrongfully convej^iied pro- 
j^fupes to produce it, it will be ^re* 
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sumed as against him to be of the best 
description {^Arimry v. Dclamirie, 1 8m. L. Ca. 
315). 

(1) Thus, in the above case, where a jeweller who 
had wrongfully converted a jewel which had been 
shown to him, and had returned the socket only, 
refused to produce it in order that its value might 
be ascertained, the jury were directed to assess the 
damages upon the presumption that the jewel was 
of the finest water, and of a size to fit the socket ; 
for Omnia prmmmmtur contra .ymliaiorem. 

(2) So, where a diamond necklace was taken away, 
and part of it traced to the defendant, it was held 
that the jury might infer that the whole thing had 
come into his hands {Mortimer v. Craddock, 12 L. J., 
€. P. 166). 


Damages in Actions of Tort founded 
upon Contract Rule 28. — The damages in 
actions of tort founded upon conti-act, must 
be estimated in the same way as they ai’o 
estimated in breach of contract ; for a man 
•cannot, by meiely changing the form of his 
action, put lumself in a better jjosition (see 
Chiwry v. Viall, 6 H. N. 295 ; Johnson v. 

33 Jj. 0, P, 130^. 

nDierefoFe, sinoe in breaches of contract the damages 
are limited to injuries which may reasonably be 
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Slimed to have been foreseen by both parties at tho 
time of contracting, a man cannot sue for extra- 
ordinary, though consequential, damages, unless those 
damages* were within the contemplation of both par- 
ties at the time of making the contract, either by 
express intimation {Hadley v. BaJtmdak, 9 JEne. 354 ; 
Sanders v. Slewarfy L, IL^ 1 C, P. 1). 326), or by 
implication from the surrounding cireimistanceK 
{Simpsmi v. X. 4^ N, Wi IL Co,^ L, 1 Q. B. /A 
274). 



( 9 ' ) 


CIIAPTEB VI. 

Of IxjUKCTlONS TO PRi:\EXT THE CONTINUAXCE OF 
Torts. 

Definition. An injunction is an order of the Court 
of Appeal, or the High Court of Justice, or any divi- 
sion or judge of either of them, or of a county court,* 
restraining the commission or continuance of some 
act of the defendant. 

Interlocutory or perpetual. Injunctions are 
either interlocutory or perpetual. An interlocutory 
injimction is a temporary injunction granted sum- 
marily, on motion founded on an affidavit, and before 
the facts in issue have been formally tried and deter- 
mined. A perpetual injunction is one which is 
gTvanted after the facts in issue have been tried and 
determined, and is given by way of final relief. 

Injuries remediable by Injimction. Eule 
29. — Wlierovcr a legal right iu j)ropcrty (or 
|K)S8ibly ill some cases where a mere personal 
right) exists, a violation of that right will be 


* A county court has now, in actions within its juriadioiion, 
power to grant an injunction against a nuisance and jbo cozUiua to 
prison for dibohedienco thereof parte Marim^ L, 4 <^. J3S. 

212 ; Martin v. Mamuter^ 401), 

U. H 
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probibited in all cases wboro the injury is 
such as is not susceptible of being adequately 
compensated by damages, or at least not 
without the necessity of a multiplicity of 
acjtions for that ])urpf>se (^Aslatt v. Corporation 
of SoutJuimpton^ L. Ji., 15 Gh. D. 143). But 
an injunction will not be gi'anted where the 
injiuy is trivial in amount, oi’ where the 
in its discretion, considers that damages 
should alone bo given (see 21 & 22 Viet, 
c. 27 ; Kino v. Jiridkin, L. /?., C Ch. D. 160 ; 
Frits V. Ilohson, L. It., 14 Ch. D. 512). 

(1) Thus, where suhstanlial damages would be, or 
have been, recovered for injury done to land, or the 
herbage thereon, by smoke or noxious fumes, an 
injunction will bo granted to prevent the continuance 
of the nuisance, for otherwise the plointifi would 
have to bring continual actions {Tipping v. St. llvlenh' 
Smelting Co., L. It., 1 Ch. 6G). 

(2) And so where artdlway company,forthe purpose 
of constructing their works, erected a mortar mill on 
part of their land close to the plaintifi’s place of 
buaLBess,8o as to cause great injury and annoyance 
to him by the noise and vibration, it was hel4 that 
he was entitled to an injunction to restrain the com- 
pany from continuing the annoyance {Fenmck v. 
East Lond(At E. Co., L. It., 20 Eq. 644). 

(3) As ^e atmosphere cannot rightfully be in- 
lifted wit]|^ noxious smells or exhalations, so it 

' shoifid notjbe caused to vibrate in a way that vrill 
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wound the sense of hearing. Noise caused by the 
ringing of church bells, if sufficient to annoy and 
disturb residents in the neighbourhood in their 
homes or occupations, is a nuisance, and will be 
prohibited {Soltan v. Ue Held, 2 Sim, N. S, 133 ; 
JIanmn v. St, 3[ark^s Church, 15 Albany Law J, 
248). 

(4) So, wliere one has gained a right to the free 
access of light to his house, and buildings are erected 
which cause a substantial privation of light sufficient 
to render the occupation of the house uncomfortable, 
or to prevent the plaintifE from carrying on his 
accustomed business on the premises, an injunction 
will be granted if the dejnivaiion of light in mch as 
would support a claim for“ substantial damages. For, as 
was said by Sir W. Page Wood, V.-O., in Dent v. 
Auction Hart Co, {L, IL, 2 Eq, 246), ‘‘Having 
arrived at this conclusion with regard to the remedy 
which would exist at law, we are met with the 
further difficulty, that in equity we must not always 
give i-elief (it was so laid down by Lord Eldon and 
Lord Westburj') where there would be relief given 
at law. Having considered it in every possible way, 
I cannot myself arrive at any other conclusion than 
this, that where substantial damages would be given 
at llrw, as distinguished from some small sum of 5/., 
104, or 204, this court will interpose, and on this 
ground, that it cannot be contended that those who 
are minded to erect a building that will inflict an 
injuiy upon their lieighbour, have a right to pur- 
chase him out, without an act of parliament for that 
purpose/* Sir Q-* Jessel, M. E., commenting upon 

h2 
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the above passage in Aynskif v. Glover {L. iZ., 18 Hq. 
552) j says ; It seems to me that that gives a reason- 
able rule, vsrhatever the law may have been in former 
times. As I understand it, the rule now is — and I 
shall so decide in future, unless in the meantime the 
Appeal Court shall decide differently, — that wherever 
an action can be maintained at law, and really sub- 
stantial damages, or perhaj>s I should say consider- 
able damages (for some people may say that 20/. 
is substantial damages), can be recovered at law, there 
the injunction ought to follow in equity, generally, 
not universally, because I have something to add 
upon that subject/’ His lordship then, commenting 
upon the power given to him of awarding damages 
in substitution for an injunction, proceeded as fol- 
lows : It must be for the court to decide, upon con- 
sideration, to what cases the enactment (21 & 22 
Viet. c. 27) should be held to ap])ly. In the case of 
The Curners^ Company v. Corbtf (2 I)/\ ^ Sm. 355), 
we have an instance in 'which a judge has said that 
the act (jupht to apply in some cases. I had one 
before me, in which, there being comparatively a 
very trilling injury, although sufficient perhaps to 
maintain an injunction, comparing that with the 
injury inflicted upon the defendant, I thought, under 
the special circumstances, damages should be given 
instead of an injunction. I am not now going, and 
I do not suppose tliat any judge will ever do so, to 
lay down a rule wliicli, so to sajr, will tie the hands 
of the court. The discretion being a reasonable dis- 
cretion, shoilld, I think, be reasonably exer(4®®^> 
it must depend upon the special ciroumstanoes of 
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each case whether it ought to be exercised. The 
power has been conferred, no doubt usefully, to 
avoid the oppression which is sometimes practised in 
these suits by a plaintiff who is enabled — I do not 
like to use the word ‘ extort,’ but — to obtain a very 
large sum of money from a defendant, merely 
because the plaintiff has a legal right to an injunc- 
tion. I think the enactment was meant, in some 
sense or another, to prevent that course being suc- 
cessfully adopted. But there may be some other 
special cases to which the act may be safely applied, 
and I do not intend to lay down any rule upon the 
subject. If I had found by the evidence, that there 
was in this case a clear instance of very slight 
damage to the plaintiffs — that is, some 20/., or 80/., 
or 40/., but still very slight — I should b^ disposed to 
hold that that was a case in which this court would 
decline to interfere by injunction, having regard to 
the new power conferred upon me by Lord Cairns’ 
Act to substitute damages for it” (and see also Smith 

V, Smithy L. 20 JSq, 505; Nat Provincial Plate 
Glass Co. Y. Prudential Ass. Co., L. It., 6 Ch. D. 757 ; 
Kino V. Ihidkin, ih. 160 ; and Holland v. Worley, 

W. N. 1884, p. 90). 

(5) And so it has been laid down in an American 
court, that injunctions are to prevent irreparable mis- 
chief, and stay consequences that cannot be ade- 
quately compensated ; their allowance is discretionary 
and not of right, calls for good faith in the plaintiff, 
and may be withheld if likely to inflict greater injury 
than the grievance complained of. It is an irre- 
parable injury to create intolerable smells neair iSia 
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homestead of a neighbour, or to imdennine hiSihouse 
by exoayabions; to cut him off from the street by 
buildings, or ditches, or otherwise destroy the com- 
fortable, peaceful and quiet occupation of his home- 
stead ; also to break up his business, destroy its good- 
will, and inflict damages that cannot bo measured, 
because the elements of reasonable oeitainty are want- 
ing in computing them {Etf wards v. Allowez, 38 
, Michigan Itep. 46). 

(6) Where there is a mere fres 2 )ass, the court will 
not interfere, because the proper remedy is by an 
action for damages, or an action of ejectment. But 
if, in addition to the trespass, the trespasser is 
actually working the destruction of the estate (as by 
cutting down the timber or working a mine on it, or 
by building On it, or altering buildings on it), an in- 
jimetion will be granted (see Drewry on Injunctions, 
184 et seq. ; and Joyce on Injunctions, 131). 

(7) Where tb® sewage of a town was carried from 
a brook which, passing through ii man’s land, fed a 
lake also on such land, and the sewage thus dis- 
charged had for several years fouled &e water of 
the lake, so that from being pure drinking water it 
gradually became qtiite unfit for drinking, an injunc- 
tion granted {Goldsmid v. Tunbridge Wells Im- 
pre»ement Corns., L. It,, 1 Eg. 161). 

,(8) Again, deprivation of lateral or subjacent sup- 
port, in Oas^ where a jury would give consideitible 
damages, is imfficient ground for an injunction. 

its of trade marksy oopyright, 
peculiarly remediiibie by in- 
aae they ^ntiauing wrongs to 
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; fer not only 
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proprietary rights, but damages never could properly 
compensate the persons whose rights are invaded. 

(10) On the other hand, it used to be Ijeld, that 
there is no injunction to restrain the publication of 
a personal libel {Gee v. Pritchard^ 2 Swam, 402; 
Gkrh v. Freeman^ 11 Bea. 112), for it does not con- 
cern property, and property was held to be the sub- 
ject-matter of the jurisdiction ; and probably it is 
still true ‘Uhat, as a general rule, the court only 
interferes where there is some question as to pro- 
perty. I do not think that the interference of the 
court is absolutely confined to that now ; there may 
be cases in which the court would interfere even when 
personal Hfafns is the only thing in question (per 
Jessel, M. E,, Aahit v. (hrp. of Honthampton^ i. i2., 
1<5 Ch. D. 148; Jadic. Aefj 1873, hoc. 25, subs. 8). 
And where personal Mm was the chief question 
involved (the status of an alderman of a borough), 
the fact that the corporation possessed property, the 
management of which was vested in the mayor, 
aldermen^ and burgesses, was held sufficient to give 
the court jurisdiction {AMt v. Corp, of SotitJmmpton^ 
Hup.), And so where a libel refers to property an 
injunction will bo granted; as for instance where it is 
injurious to the plaintiff’s trade {Thonim v. WUUams^ 
L. J2., 14 Ch. 1). 864, and Thorlefs Cattk Food 
Co. V. Ma^Bam, lb. 764). 

(11) The courts have held, that the writer of 
private letters has such a qualified property in them 
as will entitle him to an injunction to restrain their 
publication by the party written to, or his assignees 
(Drew. Inj. 208; Pope v. Cnrl^ 2 At. 342). And 
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that the party written to has such a qualified right 
of property in them as will entitle him, or his per- 
sonal representatives, to restrain their publication by 
a stranger, unless such right is displaced by some 
personal equity, or by grounds of public policy 
(Drew. Inj. 309; Qrananl v. Dunkiii, 1 B. ^ Beat. 
207; Pcmvalw. BMpp-s 2 V. 8f B. 19). 

Threatened Injury. Rule 30. — The court 
will not in general interfere until an actual 
tort has been committed ; but it may, by 
virtue of its jurisdiction to re-strain acts which 
when completed will result in a gi’ound of 
action, interfere before am' actual tort has 
been committed, whore it is satisfied that the 
act complained of will inevitably result in a 
nuisance or tre.spass (Ken-, Inj. 839). 

So where a man threatens, or begins to do, or 
insists upon his right to do, certain acts, the court 
will interfere before any actual damage or infringe- 
ment of any right has actually taken place, if the 
circumstances are such as to enable it to form an 
opinion as to <he illegality of the acts complained of 
and the irreparable injury which will ensue {Palmer 
V. Paul, 2 L. J., Ch. 154; Elliott v. N. E. B. Co., 10 
H. Li] Cas. 33$). But if the injury is only proble- 
mati(^, accpi^g as other circumstances may or 
may ’not arise, or if there is no pressing need for an 
ui|mirfioi4 th^court will not grant it until a^ort has 
been committed (Kerr, Inj. 339). 
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Public Convenience does not justify the 
Continuance of a Tort. Eule 31. — It is no 

ground for refusing an injunction , that it 
will, if granted, do an injury to the public. 
Even where parliament has authorized a 
public body to carry out a public work, that 
does not authorize the body to carry it out in 
such manner or place as will cause a nuisance. 

Thus, in the case of The Aifomcif-Gcmral v. J5/V- 
rniiiffham Corporation (4 JT. Sf J. 528), where the de- 
fendants had poured their sewage into a river, and 
so rendered its water unfit for drinking and inca- 
pable of supporting fish, it was held that the legis- 
lature not having given them express powers to send 
their sewage into the river, they could not do so on 
the ground that the population of Birmingham 
Avould be injured if they were restrained from carry- 
ing on their operations (see also Spokes v. The Ban- 
bury Board of Healthy L, Ji., 1 Eip 42 ; Qoldsmid v. 
Tunhridye Wells Improvement Coms.y snj}. ; and MiU 
V. Met. As;/ hums Boards L. iJ., G App. Ca, 193). 
The . same rule is observed in the United States 
(WeiAs Appeal, 74 Penn. 8t. liej). 230, and 3Ieigs v. 
Lester, 23 New Jersey Eq. 199). 


Mandatory Injunctions. RiTLE32.Tr-Where' 
an injunction is asked, not merely prohibit- 
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ing an act, but ordering some act to be done, 
it in general requires a stronger case to be 
made a>it, than where a mere prohibition is 
asked for, especially whore the injunction is 
interlocutory {Deere v. Guest, 1 Jf. ^ <7, 516 ; 
Durrell v. Pritchard, L. It., 1 Ch. 250 ; Clark 
V. Clark, L. ft., 1 Ch. 16). 

(1) Thus, where a man has actually built a house 
•which interferes -with his neighbour’s ancient lights, 
the court will not order him to take it down, except 
in cases in which extreme, or at all events very 
serious damage, would ensue if its interference were 
withheld; for in such case the injury to the de- 
fendant by the rembval of his building would gene- 
rally be out of all comparison to the injury to the 
plaintiff, and that is a consideration which ought to 
have great weight (see Prov. Plate Glass Co. 
v. Prudcufial .ilss. Co., L. 11., 6 Ch. P. 7G1). 

(2) And so where an injunction was asked, order- 
ing the defendants to pull down some new buildings, 
on two grounds, namely, let, that a right of way 
was obstructed by the new buildings ; and, 2ndly, 
that the new buildings obstructed the light and air ; 
it was held that no injunction ought to be granted, 
because, as ■was said by the Lord Justice Turner, “ as 
to none of tihese grounds does it seem to me that 
these is any such extreme or serious damage as 
eo'^ld justify the mandatory injunction which is 
adbd. iCs t6 the ffrst ground, the right ri way is 
net wholly '^pped. The question is one merely of 
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the comparative convenience of the right of way 
as it formerly existed, and as it now exists. As to 
the second groimd, I think that the diminution of 
light and air to the plaintifE’s houses is not such as 
would warrant xis in granting the relief which is 
asked” (Burrcl/ v. FritcJiard, mip.). 

Delay. Hiile 30. — person who has not 
shown duo dilif^onco in ajiplying to the court 
for relief, will in f^encral be debarred fi’om 
obtaininj? an interlocutory injunction; but 
he will not bo tlu'reby debarred from ob- 
taininjf an injunction at tins hearing’ of the 
cause, unless his delay has been of such long 
duration as wholly to have deprived him of 
the right which he originally had (per Lord 
Langdale, in Gordon v. Cheltenham li. Co.y 5 B. 
233). 




PABT II. 

RULES RELATING TO rARTICULAR TORTS. 




( HI ) 


CHAPTER I. 

Or Defamation'. 

Oral or Written, D^fumation may be either 
oral or ■written. In the former cose, it is called 
slander, — in the latter, libel. 

Definitions. l.-^Libel is a false and 

malicious defamation of character oxjiressed 
in wilting, print, picture, or the like, tending 
to injure the rci)utation i>f aiUither, and 
whereby that other i.s exposed to public ridi- 
cule, hatred, or contempt (Broom, 781). 

The definition of slander is similar to that 
of libel, Avith the exception that the defama- 
toiy matter must be spoken and not inittcn. 

Eulk 2. — In order to sustain an action for 
defamation, one of the two following state of 
facts must exist, namely : — 

(a) A false and disparaging statement ex- 

pressed' in writing, or print, pub- 
lished maliciously by the defendant 
of the plaintiff ; 

(b) A false and disparaging y^bal state- 
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nient spoken and published mali- 
ciously by the defendant of the 
j)laintiff, whereby (except in cer- 
tain cases hereinafter mentioned) 
actual damage has been caused to 
tlie plaintiff. 

I. — Falsity. The words must be false, for truth 
is a good plea to an action for defamation ( Whtkin 
V. J£a/l, L. R., 3 Q. B. 400; Qourley v. PlimoU, 
L. R., 8 C. r. 362 ; Le^mnn v. Latimer^ L. R., 3 JEx, 
m 15, 352). 

II. — Disparagement. The words, writing, or 
picture, must be disparaging to be actionable (see 
Sheahan v. Ahcarnr, 9 Ir. Rep., C. L. 412). 

Sub-rule 1. — Binpamginy words are such m impute 
conduct or qiwdities tending to disparage or degrade the 
plaintiff {Big/n/ v. Thompson, 4 B. ^ A. 821) ; or to 
expose, him to contempt, ridicule, or puhlie hatred, or to 
prejudice his private character, or credit {Gray v. Gray, 
34 L. J., G. P. 45) ; or to cause him to be feared or 
avoided {Innson v. Stuart, 1 T. R. 748; Walker r. 
Brogden, 19 C. B., If. 8. 165). 

Thus, describing another as an infernal villain, is 
a disparaging statement sufficient to sustain an 
action (Bell v. Stone, 1 B. ^ P.- 331) ; and. so is an 
in|putation of insanity {Morgan v. 8 L. T., 

Iff, S. 8G0) I or -insolvency, or impeouniousness {Met. 
Mlogn Omnibus Co. v. Jlawkim, 28 i. JEz. 201; 
f. ffffim, 1 Bowl, N. 8. 612)*; or. of gross mis- 
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conduct {Chmcnt v. Chivis^ Q B, ^ 176) ; or of 

cheating at dice {Gremlk v* Chapman^ 5 Q. B. 744) ; 
or of ingratitude [Cox v. Zee, L* 4 Ex. 284). 

• So, reflections on the professional and commercial 
conduct of another are defamatory ; as, for instance, 
to say of*a physician, that he is a quack ; and even 
to advertise pills as prepared by him (contrary to the 
fact) would probably be a libel {Clark v. Freeman^ 11 
Beav. 117). So, also, calling a newspaper proprietor 
^^a libellous journalist,” is defamatory {Wakeley v, 
Cmke^ 4 Ex. 618). 

Sub-rule 2. — The fird question for the jury is ichetk^r 
the U'ords would be understood in a d(f amatory sense by 
persons of ordinary reason in the position of those to 
whom it is pubUshed. If in the opinion of the jury^ it 
would not be so read according to the prim& facie mean^ 
ing of the language^ then there is a farther question {if 
there w any evidence upon which it can be raised)^ 
whether there were facts known both to the person who 
framed the alleged , libel, and to the person to whom it 
was published, tvhich tcould lead the latter reasonably to 
put upon the document the construction, that, having a 
secondary defamatory sense, it teas issued h^nicaUy,br 
otherwise than in the primary sense of the language 
(per Bretfr, L. J., Capital Sf Counties Bank v. Senty 
k Co., L. B., 5 a P. i>. 515). 

Where a secondary meaning is to be imputed, 
it is necessary that the facts should be known 
both to the person who indites the libel and to 
the persons to whom it is published; because, if, 
facts are known to the latter persons from which 
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tihey might reasonably suppose that the document 
is ^famatoiy, but those facts are not known to 
the person who wrote it, if he 'were held liable 
he would be made liable for doing that which, 
by the hypothesis,* he could hare no reason to 
suppose would injure anybody, the longi^e used 
being such as in its ordinary sense would not be 
defamatory of anybody. Again, if there ore facts 
known to the person who writes the libel which, if 
known to the persons who receive it, might reason* 
ably lead them to suppose that it was tised in an 
ironical sense, yet, if those facts are not known to 
the persons who receive it, that which is writh'n, 
although written inadvertently or maliciously, could 
produce no effect upon their minds Though the 
act might be neghgent or wrongful on tho part of 
the person writing the hbel, the p<*r8on who received 
it would, by the hypothesis, have no reasonable 
ground for reading it m any evil sense {ibnl). 


HI. — Publication. Both written and spoken 
defamation must have been published in order to 
constitute an actionable wrong. 

Sub>rule3 . — The tiiaJnug li/mA titc hbel or slander 
to any peremt other than the ohjed of such Hbel or 


slander, ts ^bheatum m tts legal sense. 


« 


i, in common parlance, that word may 


be oonfineA in ita meaning to making the contents 
ktnown to the public, yet its meaning is not so limited 
in kw. ^e making of it known to an individual 
Is iifbspatably in law a publisldfi^^’t r. 
4sB. ^ AM. 143). 
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In dvfl actions it is inonaterial-MSO far as the 
right to recover same damages is eoncetned — whether 
the libel was {lublished intentioilallyy or only by 
aomdent, or through the negligence of tiie defendant 
(JRmp V. Sifvdenck, 14 Ir, C. Jj. 453 ; and Uliep- 
hcard V. WJiUaher, L. jB., 10 C. IK 502). 

It is for the jury to find whether the facte, on 
which it is endeavoured to prove publication, are 
true ; but for the court to decide whether those facte 
constitute a publication. (See Street v. Licensed 
VictwHUrit Sociefy, 22 W. M. 553; Bart v. Wall, 
L. B., 2 a P. P. 146). 

IV. — Malice. Express or implied malice must 
exist in actions of defamation, but generally it is 
implied. 

Sub-rule 4 . — In an action for defamation, the e/ist- 
enee of eitpress malkc, that is to say, a conscious viola- 
tion of the law to the prejudice of another {per Camphetl, 
0. J., Ferguson v. Earl of Einmull, 9 CL Sf F. 321), 
is only a matter for inquiry, (1) when the words com- 
plained of were ^ken on a justifiable occasion {Watk^i 
V, Hall, L. h., 3 Q. B. 396 ; SpCill v. Maule, L. B., 
8 Ex. 232), and (2) where the defamation consisted in 
falsely impeaching a man’s right to property, — a form 
of defamation commonly known as “ slander of title ” 
{Wivdy. Weld, L B„ 4 Q. P. 730). 

meaning of this is, that where a statement, 
wtiting^ (ft jdQture, is false and defamatory, and wa$ 
not under such droumstanoes as to re|pt 

i2 
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the presumption of malice, the law will conclude it 
to be malicious {BayJk v. Lawrence^ 11 4. jE*- 
920), 

Privileged Commimication. Sub-rule 6.-— 

Where a communicaHon in made bon& fide nj>m% an}/ 
Huhject-matter in which the party communicating han^ 
an intcrcHfj or in reference to which he has a duty^ 
either public or 2 m irate ^ hwh >noraly or social ^ such com» 
munication^ \f made to a j)crson haring a corresjmiding 
intenst or duty, rebuts the inference of malice^ and is 
iwivileged. {Laughton v. Bishop of Sodor and Man^ 
L. i2., 4 P. (7. 495 ; Dawkins v. Loiui Panlet, L, Jt.y 
5 Q, B. 94.) And wheir the occasion is privileged^ if 
is for the 2 ^lainiiff to establish that the statements com* 
plained of were made for a malicious or indirect motive^ 
such as anger ^ or with a knowledge that they were untrue^ 
or without caring whether they were true or false^ and 
mi for the reason which would ofhenme render them 
privileged; and if the defendant made the statements 
believing them to he true, he will not lose the j^votcction 
arising from the jadvileged occasion, although he had no 
fmsonable ground for his belief. [Clark v. Molyncaux, 
1. P., 3 B. D. 237; 47 Z. P, Q. B. 230; 37 
L. P 694.) 

Where fn an action for libel the defendant insists 
that the publication is piirileged, it is for the judge 
to rule whether the occasion creates a privilege* If 

^ occasion creates such privilege, Wt there is 
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evidence of express malice (either from extrasic eir- 
oomstanoes or from the language of the libel itself), 
the question of express malice should he left to the 
jury {Cook v. Wildes, b E. ^ B. 328). 

(1) Parliameniary Proceedings. Speeches in par- 
liament are privileged {Stockdale v. Hansard, Q A. 

E. 1) ; and a faithful report in a public newspaper 
of a debate of either house of parliament, containing 
matter disparaging to the character of an individual 
which had been spoken in the course of the debate, 
is not actionable at the suit of the person whose 
character has been ealled in question ( Wason v. Walter, 
L. B., 4 Q. B. 73). Statements of witnesses before 
Parliamentary Committees are also privileged {Qoffen 
V. Donnelly, L. li., 6 Q. B. D. 307). 

(2) Judkml Proceedings. Statements Of a judge 
acting judicially, whether relevant or not, are abso- 
lutely privileged (Scotty. Stansfield, L. Jt., 3 Ex. 220) ; 
and so are those of counsel, however irrelevant and 
however malicious (Munster v. Lamb, L. R,, 11 Q. B.D. 
588). Solicitors acting as advocates have a like privi- 
lege (*5., Jmd Mackay v. Ford, 29 L. J., Ex. 404). 
Statement of witnesses can never be the subject of an 
action (Seaman v. Netherclift, L, R., 2 C. P. D. 53) ; 
end a military man giving evidence before a military 
court of inquiry, which 1ms not power to administer 
an oath, is entitled to the .same profection as that 
enjoyed by a witness under examination in a court 
of justice (Dawkins v. Rokehy, L. R., 7 H L- 744; 
08 W. R. 931). If the evidence is false, the remedy 
ip indictment (Henderson v. Mootnhead, 28 
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Sx. 860). Fair reports of trials are also privileged 
{Milissic/i V. Lloyds, 46 L. J., C. P. 404 ; I^ewk v. 
Levy, 27 L. J., Q. B. 282) ; but this privileK® i* “ot 
a& absolute one, and tbe defendant wiU be Uable for 
inseiting in a paper even a fair report of a judicial 
prooeednig, containing matter defamatory of the 
plaintifF, if he inserted the rei)Ort out of malice 
{Stevens v. Sampson, L. It., 5 Ex. D. 53 ; 49 L. J., 
Q. B. 120 ; 28 W. R. 87). The privilege which the 
law thus affords to reports of judicial proceedings 
does not extend to reports containing matters of an 
obscene and demoralizing nature (Steele v. Bramian, 
L. R., 7 C. P. 2C1). A fair report of an ex parte 
application before a police magistrate, if finally dis- 
posed of by him, is privileged ; but yuery if it is so 
where the application is only a preliminary one (Usill 
V. Mails, L. R., 3 V. P. D. 319). 

(3) Reports of Meetings. By sect. 2 of the News- 
paper libel and Eegistration Act, 1881, it is provided 
that “ any re^rart, published in any newspaper, of tho 
proceedings of a puWio meeting, shall be pririleged, 
if such meeting was lawfully convened for a lawful 
purpose and ojjen to the public, and if such report 
was fair and accurate, and published without malioe, 
and *1! the publication of the matter oomplnined of 
•ms for the public benefit.” But the protection 
intended to "be afforded by tlutt section is not 
avanabte as a defence in a^y proceeding, if the 
'plaintiff or prosecutor can sht,^ that the defendant 
refuii^ to insert in the nev.4^^tQ]< jn which the 
i'flpertooitjtainingthei^^ oomplaine^^, appeared, 
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a reE^oable letter or statement of iK^Uiix&tiicm 'or. 
ooniradiotion ty, or on behalf of, sudb phdntifi or 
prosecutor. 

( 4 ) Confidential Advice. So advice given, in con- 
fidence, at the request of another, and for his protec- 
tion, is privileged ; and it seems that the presence of 
a third party makes no difference {Taylor v. Sawkim, 
16 Q. B. 308 ; Clark v. Molynem, sup. ; Bohshawe v. 
Smith, 38 L. T. 423 ; Manby v. Witt, 25 L. J., C. P. 
294 ; 18 C. .B. 544 ; Lawless v. Anglo-fyyptian Co., 
L. B., 4 Q. B. 262) ; but it seems doubtful whether a 
volimtary statement is equally privileged (see Cox- 
head X. Richards, 15 L. J., C. P. 278; and Ft^erx. 
Kinnei'sley, 33 L. J., C. P. 96 ; but see JDavis x. Snead, 
L.R.,5 Q.B.666). 

Thus the character of a servant given to a person 
requesting it, is privileged {Gardiner x. Slade, 18 L. J., 
Q. B. 313) ; and so, abo,' is the character of a person 
who states that she is a fit recipient of diarity, given 
to, and at the request of, a person willing to bestow 
such charity, by the secretary of the Charity Organiza- 
tion Society {Waller v. Loch, L. B., 7 Q. B. J). 619). 

The character of a candidate for an office, given to 
one of his canvassers, was held to be privil^ed 
iCemles x. Potts, 34 L^ J., Q. B. 247). And. jt has 
been h^d by the Supr^e Court of New Zealand that 
defamatory words bond fide spoken of a mayor at a 
towns meeting convened for the purpose of oonsidearing 
burihess, but a wMtffi there were efther 
l^&reohs p ratepayers, were privileged 

Giass, X OiUoier, Belt 8f Fit)^^eddd%J{^0» 

8. iC. B^. 
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But imputations circulated freely against another 
in order to injure him in his calling, however bon4 
fide made, are not privileged. Thus a clergyman is 
not privileged in slandering a schoolmaster about to 
start a school in his parish {GUpin v. Fowler ^ 9 JElr. 
615). 

The unnecessary transmission by a post office tele- 
gram of libellous matter, which would have been 
privileged if sent by letter, avoids the privilege 
{ Williamson v. Freer ^ i. i?., 9 C. P. 393). But, on 
the other hand, it has been held that where by the 
defendant’s negligence a privileged communication, 
intended to be made to A., was in fact placed in an 
envelope directed to B., whereby the defamatory 
matter was published to B., yet the defendant was 
not liable, there being no mahee {Tompson V. Dashwood^ 
L. i?., 11 Q. B. 1). 43;. 

(5) Criticism. Lastly : Fair and just criticisms of 
literary publications and works of art are privileged, 
provided the private character of the author or artist 
be not attacked {McLeod v. Wliaiehj^ 3 Car. ^ P, 811 ; 
Thompson v. Shaekell^ M. 8f M. 187 ; Latimer v. 
Western Morning JSfeivsy 25 L, T. 44 ; Ilenwood v. 
Harrison^ L. J2., 7 C. P. 606). 

Tradesmen’s advertisements are within the mean- 
ing of litenny publications {Paris v. 30 X. e/*., 

a p. 1). 

So, too, f^ criticism is allowed upon the public 
life of public men, or men filling pubUo offices ; such 
as the conduct of public worship by clergymen 
V. Tmling^ L. JB., 1 Q. B. 699) : proMded such 
cuNitirisin d<^3 not touch upon their prirate lives 
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(Oathercole v. Miall, 16 M. ^ W. 319 ; see, also, 
Odger v. Mortimer, 28 L. T. 472). 

And in the United States it has been laid down, 
that while a citizen has the right to criticise the official 
conduct of a public man with satire and ridicule, he 
caimot in such criticism attack his private character 
{HamiUon v. Eno, 10 AT. T. Weekly Dig. 403). 

So the fair criticism on a matter of public and 
national importance {Hmicood v. Harrison, L. B., 7 
C. P. 006), or on the conduct of persons at a public 
meeting {Davis v. Duncan, L. B., 9 C. P. 396), is 
privileged. 

Y.— Actual Damage where Defamation is 

spoken. In actions of slander (save in the cases 
hereinafter mentioned), but not of libel, it is necessary 
to prove damage, and unless the plaintiff can do so 
he cannot succeed. 

Sub-rule 6 . — In oral defamation, as in other torts, 
ichere damages must be proved, the loss complained of 
must be sneh as “ might fairly and reasonably have been 
anticipated and feared maid follow from the speaking of 
the words ” {Lynch v. Knight, 9 H. of L. C. 517). 

It was at one time considered that the special 
damage must be the legal and natural consequence of 
the words spoken, and, consequently, that it was not 
sufficient to sustain an action of slander to prove a 
mere wrongful act of a third party induced by the 
slander, such as that he had dismissed the plaintiff 
from his employment, before the end of the term 
for which they had contracted ( Vicars v. Wildoeks, 2 
8m. L. C. 534). However, that view of the law can 
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no longer be considered acoorato, having been dis- 
seated brom in several oases, partioularly in lAmUy 
V. Qye (2 E. ^ B. 216), and Lynch v. Knight (*«jp.). 
In the latter case Lord Wensleydale said I am 
rnnoh influenoed by the able reasoning of Mr. Justice 
Christian (one of the judges in the court below). I 
strongly incline to agree vrith him, that to make the 
words actionable by reason of special damage, the 
consequence must be such as, taking human nature as 
it is, with its infirmities, and having regard to the 
relationship of the parties concerned, might fairly and 
reasonably have been anticipated and feared would 
follow from the speaking of the words, not what would 
reasonably follow, as we might think ought to follow. 
.... In the case of Vtcan v. Wikockn, I must say 
that the rules laid down by Lord Ellenborough are too 
restrictive. That which I have taken from Mr. Justice 
Christian seems to me, I own, correct. 1 cannot 
agree that the special daiiage must be the natural 
and legal consequence of the words, if true. Lord 
Ellenborough puts an absurd case, that a plaintift 
could recover damages for being thrown into a horse- 
pond as a consequence of words spoken; but, I own, 
I can conceive that, when the pubUo mind was 
greatly excited on the subject of some base and dis- 
grao^ul criihe, on accusation of it to an assembled 
mob might, tmder particular circumstances, very 
naturally produce that result, and a compensation 
mil^t be gi^en for an act occurring as a consequence 
eje m aoousss^pn of that crime.” 

Iqf Aetml Jkmage, — ^(1) Wrafels ware 
iUftim -impiiting unchastity to a woman, and 
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reason &i»reo{ she was excluded from a private Society 
and congregation of a sect of Protestant Dissenters, 
of which she had been a member, and was prevented 
from obtmning a ceriidoate, without which ‘she could 
not become a member of any other society of the 
same nature : Held, that such a result was not such 
special damage as would render the words actionable 
{fiobeHs V. Roberts, 33 L. J., Q. B. 249 ; and see 
Chcmherlain v. Boyd, L. R., H Q. B. B. 407). 

(2) Action by husband and wife for slander, im- 

puting incontinency to the wife, alleging that by 
reason thereof the wife became ill a^^d unable ft) 
attend to her necessary affairs and buriness, and that 
the husband was put to expense in endeavouring to 
cure her : Held, that the declaration showed no 
cause of action {Alhopp v. Allsopp, 5 Hurls. Norm. 
534). * 

(3) Where the wife, in consequence of words im- 
puting want of chastity to* her, ceased to receive the 
hospitality of divers friends, and especially of her 
husband, it was held that such a loss was the 
reasonable and natural consequepoe of such slander 
{Bams V. Solomon, L. R., 7 Q. B. 112; 41 Z. J., 
Q. B. 10 ; 20 W. R. 167). It is, 'however, difficult, 
on grounds of common sense, to'MifEerontiate such 
damage from the damage referred to in examples 1 
and 2. 

(4) An action brought by a trader, alleging that 
defendant falsely and maliciously spdke and pub- 
lished of his wife, who assisted him in his business, 
eeriain words oocus^g her of having oosnnaitted 
adultery upon the premises where he resictoll and 
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earned on his busmes.^, whereby he was injured in 
his business, and certain specified and other persons 
who had previously dealt with him ceased to do so, 
is maintainable on the grotmd that the injury to his 
business is the natural oonsoqucnoe of the words 
spoken : Held, also, that the special damage might 
be proved by general e\udence of the falling off of 
his business, without showing who the persons wejre 
who had ceased to deal vntli him, or that they were 
the persons to whom the statements wej’e made 
{Riding v. Smithy L. iU., 1 J&. Bli\ 91 ; 45 L. X, 
kx. 281 ; 24 W. R. 487). 

There is a custom in the City of London Courts 
enabling a woman whose diastity had been slandered, 
to maintain an action, though she can juove no special 
damage. 

Imputation of Crime, Unfitness for Society 
and Misconduct in Business. There are certain 
exceptions to the rule that verbal slander must have 
(“aused actual damage in order to be actionable. In 
fact some slanders import such defamation as must be 
naturally prejudicial, and thert'fore in such cases the 
law presumes a damnum. 

Exception (1).* A false oral imputation made 
agamsf another, of the commission of an indictable 
offence, is a sufficient damnum of itself {Webb v. 
Seavan, L. R., 11 Q. B. D. 609). 

Thus the words “ You are a rogue, and I will prove 
you a roguS, for you forged my name,” ore actionable 
V. S^^rne, 2 Wik. 89). And it i« immatmal 
tbat the charcre was made at a time wh^n it ootild 
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not causa any criminal proceedings to be instituted. 
Thus the words “ You are guilty [innuendo of the 
murder of D.] are, after the verdict of not guilty, a 
sufficient charge of murder to support an action 
{Peake v. Oldham^ W. BL 960). But if words 
charging a crime are accompanied by an express 
allusion to a transaction which merely amounts to 
a, chil injury, as breach of trust or contract, they 
are not actionable (per Ellenborough in Tfiompem 

Barnard^ 1 and per Kenyon, Christie 

V. Cowell^ Peahe^ 4). 

The allegation, too, must be a direct charge of 
crime. Thus saying of another, that he had forsworn 
himself is not actionable, without showing that the 
words had reference to some judicial inquiry {Salt v. 
Schokfield^ 6 T. i2. 691). So where a deoMation 
alleged that the defendant called the plaintiff a 
^‘welcher*’ (meaning a person who dishonestly ap- 
propriates and embezzles money deposited with him) ; 
and the evidence showed that a ‘‘welcher^’ is a 
person who receives money which has been deposited 
to abide the event of a race, and who has a pre- 
determined intention to keep the money for Imnself, 
it was held that, as the word did not necessarily 
impute the offence of embezzlement, it did not imply 
an indictable offence, and so was not actionable 
{Blackman Bi^ant^ 27 L, 1\ 491, Ex,), 

' Calling a person a swindler ’’ has been held in 
Ireland not to be actionable, in the absence of an. 
all^^tion that the word was spoken in reference to 
,&ome office, trade or profession {Black v. Smi^^ Ivn 
i?., 4 J?. DvlO). 
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EaxepHo n (2). words tending to cause ex* 

dusion from society are actionable per se. 

Thus to allege the jn-esmt possession of an infec- 
tious, or even a venereal, disease is actionable, but a 
charge of past infection is not ; for it shows nO pre- 
sent unfitness for society (sec Canhke v. Mappledrum, 
2 T. R. 473 ; Bhodworth v. Gray, 7 M. ^ G. 334). 
Yet, with curious inconsistency, our law gives no 
relief to a woman who is falsely accused of fornication, 
unless actual exclusion from general society be qieci- 
fically proved (see page 123, sitp,). 

E xception (3). Words imputing to a man mis- 
conduct in, or want of some necessary qualification for, 
his office or trade, are actionable per se; although 
the oipce or trade is not one of which tlie court can 
take ju(Moial notice {Foulger v. Neireomh, L. R., 2 
Ex. 327). 

Thus words imputing drunkenness to a master 
mariner whilst in command of a ship at sea kre 
actionable per se {Imin v. Btandtcood, i S. C, 
960 ; 33 L. J., Ex. 257). 

So where a dorgyman is beneficed or holds some 
eodesiasti^ office, a cliarge of incontinence is ac- 
tionable; but it is not so if he holds no ecdesiastioal 
ofBce {Gailmy v. Marshall, 23 Z. J., Ex. 78). 

Ute American courts have held that to say of a 


magistrate he is a damned fool of a justice,” is 
actionable jper se {Spiering v. Andrea, 18 Am. Law 
Reg. {N.Sh 186, 188, n.). 

t3o to saw of a surgeon “ he is a bMd dutradfUr; 
DfOm cl th » .men here will meet him,” is aetionaHe 
r. Ikming, 17 Z. Z, Ex. 151 1 196). 
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Or «f aa attorney that “ he 4®serves to he sfmok 
rttt the roll” {PhilUps\. Jaimii, 2 E^. 624). But 
it ie not ground for an action to say “he has de- 
frauded his creditors, and been horsewhipped ofE 
the course at Doncaster,” because this has no refer- 
ence to his profession (see also Jemier v. A'Bcckett, 
L. K, 7 Q. B. 11 ; 41 L. J., Q. B. 14; and Miller 
V. David, L. B., 9 C. P. 118). But this seems a 
carious refinement. 


Repeating Defamation. Eule 3. — When- 
ever an action will lie for slander (»r libel, it 
is of no consequence that the defendant was 
not the originator, but merely a repeater, 
or printer and publisher of it; and if the 
damage arise simply from the repetition, the 
originator will not be liable (^Parkins v. Scotty 
1 Hurl. ^ Colt. 153 ; WafJcin v. UaU, L. B., 
3 Q. B. 396) ; except (1) where the originator 
had authorized the repetition {Kendillon v. 
McA^y, Gar. ^ M. 402) ; and (2) where the 
words are spoken to a person under a ndforal 
duty or obligation to communicate them to a 
thii^ person (Derry v. Handley, 16 L. T., 
B., Q. B. 263). 

( 1) In that, case, Oookbum, 0. J., observes, “ Where 
an aotual duty is oast upon the person to whom the 
eJander is uttered to communicate what he has heard 
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to some tiiird person, as when a oonununiostion i« 
made to a hnshand, such as, if true, would render the 
person the subject of it unfit to associate with his 
wife and daughters, the slander cannot excuse 
himself by saying, ‘ True, I told the husband, but 1 
never intended that ho should carry the matter to his 
>vife.’ In such case the communication is privileged, 
and an exception to the rale to which I have referred ; 
and the originator of the slander, and not the bearer 
of it, is responsible for the consequences.” 

(2) But where A. slaudored B. in C.’s hearing, 
and 0. without authority repeated the slander to D., 
per quod D. refused to trust B. : it was hold that no 
action lay against A., the original utteror, as the 
damage was the result of C.’s imauthorizcd repetition 
and not of the original statement ( Ward v. Weei'i, 
4Jr.>§-P. 808). 

Printntg Slander. So the printing and pub- 
liediing by a third party of oral slander (not per 
se actionable), renders the person who prints, or 
writes and publishes the slander, and all aiding or 
assisting him, liable *o an action, although the origi- 
nator, who merely the slander, will not be liable 
{MeClregor v. Thwaites, Z B. 8( C. 35). 

(4) Upon this principle the publisher, as well as 
the author of a Hbel, is liable ; and the former cannot 
exonerate himself by muning the latter. For “ of what 
use is it to send the name of the author with a hbel 
that is to pass into a part of the country where he is 
Ssttirely uUhnownP The name of the author of a 
llatment iwill not inform those who do not know 
dbarao^ whether he is a person entitled to credit 
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for veradfy or not” (per Best, J., Crespigny v. Wel~ 
ksley, 6 Bing. 403). 

Newspaper Proprietors. Rule 4.— In an 
action for libel against the proprietor or 
editor of any newspaper or other periodical, 
the defendant may plead that the libel was 
inserted without malice and without gross 
negligence; and that at the earliest subse- 
quent opportunity he inserted in such or 
some other publication a full apology ; or, i£ 
such publication was published at intervals 
exceeding a month, that he offered to publish 
such apology in any paper the plaintiff might 
name. And upon filing such plea, the de- 
fendant may pay a sum into comt by way of 
amends (6^7 Viet. c. 96, s. 2). See Hawkes- 
hy V. Bradshawe, L, B., 5 Q. B. D. 22. 

limitation. Rule 5. — An action for slan- 
der must be commenced within two years 
next after the cause of action arose, and an 
action for libel within six years. 
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CHAPTER n. 

Of Malicious Pbosbcution. 

Definition. Rule 6. — Malicious prosecu- 
tion consists in tlie malicious institution 
against another, of criminal, or bankruptcy, 
or liquidation proceedings, without reason- 
able or probable cause (see Churchill v. 
Sagers, 3 Ell. ^ Bl. 937 ; Johmm v. Emer- 
son, L. R., 6 Ex. 359 ; and Quarts llill, ^c. 
Co. y. Eyre, L. B., 11 Q. B. D. 674). 

R ule 7 . — In order to support an action 
for malicious prosecution, the plaintiff must 
show (1) malice; (2) want of probable 
cause on tho part of the defendant ; (3) that 
the former proceedings were determined in 
his favour; and (4) that ho has suffered 
damage by reason of such prosecution. 

* 

I. — Malioe, as^l explained in the last 
johapter, il^either express or implied. 

SnVrtue 1 . — In an action of ma/iciotal protmUwn, 
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malice is generally implied, upon proof of absence of 
reasonable and probable cause for insfifnting the pro- 
eeention complained of {Johnstone v. Hutton, 1 T. R. 
644). 

(1) Thus, where the defendant, at the time of the 
prosecution of the plaintiff, showed that he had a 
consciousness of the innocence of the accused, it was 
held evidence of malice. (See Shrosbery v. Osnmton, 
87 L. T. 792.) 

(2) So, too, where one is assaulted justiflaMy, and 
he institutes criminal proceedings for the assault; if* 
in the opinion of the jury, he commenced such pro- 
ceedings, knowing that ho was wrong and had no 
just cause of complaint, maHoe may be presumed 
(Sinton V. Seather, 14 M. ^ IF". 131). 

(3) So, tt>o, it may be presumed, if it be shown that 
the defendant knew that the plaintiff against whom 
he had charged a theft, took the goods under an 
erroneous belief that he had a legal right to do so 
{Unntlcy v. Simpson, 27 X. J., Ex. 134). 

(4) So, whore the prosecutor of another says that 
he is prosecuting him in order to stop his mouth, it 
is evidence that he knew him to be innoo^t, and 
therefore that the prosecution was malidous {Heslop 
T, Chapman, pef Maule, J., 23 X. J".,” Q. R. 49). 

(6) Madice may be implied in a ooiporotion, not- 
withstanding its want of individuality {Edwards v. 
Midland Rail. Co., X. R., 7 Q. B. JD. 287). 

Siihfleq^aeiit Malico. Sub-role 2. — A pt-ose^ 
eution, though in the outset unmaliciom, may bemms 

K 2 



132 


PABTICULAR TOUTS. 


malicious^ if the prosecutor^ haring acquired posiiim 
knmvledgc of the innocence ef the accumty proceeds male 
animo in the prosecution (per Cockbum, 0. J., Fitz 
John Y. MaeKinder, 30 L. J., C, P. 264). 

And where a person has not instituted, but only 
adopts and continues proceedings, the same principle 
applies {Weston v. Beeman, 27 L. P., Fjc. 67). 

Thus where, through the defendant’s perjury, the 
judge of a coimty court, believing the plaintiff to 
have perjured liimself, committed him for trial, and 
bound over the defendant to prosecute liim, which 
he did, but im&uceessfully ; it was held that the 
plaintiff had a good cause of action against the 
defendant ; bceaubo, although the defendant had not 
initiated the proceedings, yet there was no reason 
why he should ha\e followed them up ; for he might 
have discharged liis recognizance by appearing and 
telling the truth {Fdz John v. MaeKinde)\ 30 L. J., 
a P. 264). 

II.— Want of probable Cause* Although, as 
we have seen, malice may be implied from want of 
probable cause, in no ease can the want of probablo 
cause be implied from the mere existence of malioe 
{Johnstone v. button y 1 T. P. 544), In Taylor v. 
Williams (6 Bing. 386), Tindal, 0. J., remarks, 
^‘Malice alone is not sufficient, because a person 
actuated by the plainest malice may, nevertheless, 
have a justifiable reason for prosecution.” 

The existence of reasonable and probable cause 
is a question of law for tho judge, the jury having 
asceWoined tlfc facts, if the facts are in dispute 
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(per Kelly, 0 B.., Perry fmn v. Lister^ Z. JB., 3 Ex, 
502). 

What is reasonaWe and probable cause is a mere 
question of opinion, depending entirely upon* the 
which the judges may happen to take of the circum- 
stances in each particular case ’’ (per Kelly, C. B., 
in Perryman v. Lister^ sup.), “There must be a 
reasonable cause, such as would operate on the mind 
of a discreet man ; there must be also a probable 
cause, such as would operate on the mind of a reason- 
able man; at all events, such as would operate on 
the mind of the party making the charge, otherwise 
there is no probable cause for him {Broad v. Saniy 
6 Biny. iV^. C. 725 ; Kelly v. Md. G. JF. By. of I re^ 
land, 7 Ir. Bep., C. L. 8, Q. B.). 

OounseVs Opinion. A man cannot shield himself 
from the results of a malicious prosecution, on the 
ground that it was instituted under the advice of 
counsel. “ It would be a most pernicious practice,’^ 
remarks Heath, J., “if we were to introduce the 
principle that a man, by obtaining the opinion of a 
counsel, by applying to a weak man or an ignorant 
man, might shelter his malice in bringing an un- 
founded prosecution^^ (6 Taunton, 283). 

Onus of Proof. The onus of shoeing that there, 
was not reasonable and probable cause rests, in the 
first instance, on the plaintiff and though it is a 
negative, if; is a negative essential to the plaintiff ’s 
oa#, and the defendant is entitled to the benefltiof 
-the plaintiff ’s failure to establish that negative (ifiae 
Judgment of^Lord Coloni^y in 
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L. jR., 4 H. L. 521; Walker v. 8. E. M. Co., L. M., 
5 C. P. 640 ; Swls v. Faulkner, L. E., 8 Q. B, D. 
167 ; and Ahrath v. N. E. It. Co., L. B., 11 Q. B. B. 
440). ' 

m.— The former. Proceedings must have 
been determined in the Plaintiff’s favour. 

It is necessary to show that the proceeding alleged to 
have been insf ituted maliciously, and without reason- 
able or probable cause, has terminated in favour of 
the plaintifF, if, from its nature, it be capable of such 
a termination {Basebi/ v. Matheus and lufe, L, M., 
2 C. P. 684). 

This rule applies equally to the case where the 
plaintifl has been summarily convicted under a statute 
which gives no power of appeal {Ba^eby v. Mathews, 
sup.). 


lY. — ^Damage. “ In order to support an action for 
malicious prosecution or sui^, it is necessary to show 
some damage resulting to the present plaintiff from 
the former proceeding against him. This may be 
either the damage to a man’s fame, as if the matter 
he is accused of be scandalous, or where he has been 
pat in danger to lose his life, or hmb, or liberty ; or 
damage to his property, as where he is obliged to 
epMtd money in necessary drarges to acquit himself 
of the orime of which he is accused” {Mayne’s Treatise 
on JkmayeSjp. 346). 

tins case, fs in slander, the damages must he the 
reawmahle and inpbable cause oi the malicious inose- 
^ not,tt>o remote. 
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Non-liability of Complainant for Acts of 
Magistrate. Rule 8. — If a person, honA fidcy 
makes a complaint to a magistrate, ^and the 
magistrate erroneously treats the matter as 
a felony, when it is in reality only a civil 
injury, and issues his warrant for the appre- 
hension of the plaintiff, the defendant who 
complained to the magistrate is not respon- 
sible for the magistrate’s error {Wyatt v. 
White, 29 L. J., Ex. 193). But if there be no 
reasonable and probable cause for suspecting 
that a felony has been committed, and the 
defendant makes a specific charge of felony, 
it is otherwise. 

Thus, if one, without reasonable and probable cause, 
causes a search warrant to issue against the plaintifE, 
he is liable to an action ; but if he merely goes before 
a magistrate and boiiA fide puts before him reasonable 
grounds of suspicion, and the magistrate thereupon, 
in the exorcise of his discretion, issues the warrant, 
no action lies {Cooper v. Booth, 3 Eep. 144). 
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CHAPTEE III. 

Of False Impkisonment and Malicious Aerest. 

Definition of False Imprisonment. Eule 
9. — False imprisonment consists in the im- 
position of a total restraint for some period, 
however short, upon the liberty of another, 
Tvithout sufficient legal authority {Bird v. 
Jones, 7 Q. B. 743). 

Moral Restraint. Imprisonment does not imply 
incaxoeration, but any restraint by force or show of 
authority. For instance, where a bailiff tells a per- 
son that he has a writ against him, and thereupon 
such person peaceably accompanies him, that consti- 
tutes an imprisonment {Grainger v. Sill, 4 Bing. 
N. C. 212 ; see Surrey v. Mayne, 6 Ir. B,, G. L. 
417). 

But some total restraint there must be, for a partial 
restraint of locomotion in a particular direction, (as 
by preventing tibie plaintiff from exercising his right 
of ,way over a bridge,) is no imprisonment ; for no 
rei^baint is thereby put upon Hs liberty {Bird v. 
Jb^>«t^.). I 

The; rules whipn apply to imprisonments by private 
perscn^ and thole whioh apply to imprisonments by t 
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judges and. other magistrates, are necessarily diffe- 
rent. 

It will be therefore more convenient to consider 
them separately. 


Section 1. 

Of ImprisonmentH by Private Persons and Constables. 

General Immunity. Rule 10. — ^No per- 
son can in general arrest or imprison another 
without a legal, and legally executed, war- 
rant. 

Exceptions. (1) Bail . — A person who is hail for 
another, may always arrest and render him up in his 
own discharge (fixp. Lyne, 3 Stark. 132). 

(2) Felons . — A treason or felony having been 
actually comnitted, a private person may arrest one 
reasonably suspected by him ; but the suspicion must 
not he mere surmise {Beckwith v. Philby, 6 B. ^ C. 
635). So a person may arrest another in order to 
prevent him from committing a felony. 

A constable may, however, arrest, merely upon 
reasonable suspicion that a felony has been com- 
mitted, and that thetparty arrested was the doer ; 
and- even though it should turn out eventually tl^ 
no felony has been committed he wiU not he liable 
{Mirsh V. Loader y 14 C. B., If. Si 535; ChifUh y. 
C&kmtn, 28 L. J., Ex. 134). 
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Hie susjttoion, however, must be a reaeoBable one, 
or the constable will be liable. Thus, a person teid 
the defendant, a constable, that a year previously, he 
had hadliis harness stolen, and that he now saw it 
on the plaintiff’s horse, and thereupon the defendant 
went up to the plaintiff and asked liim where he got 
his harness from, and the plaintiff making answer 
that he had bought it from a person unknown to him, 
the constable took him into custody, although he had 
known him to be a respectable householder for twenty 
years. It was held that the constable had no reason- 
able cause for suspecting the plaintiff, and was conse- 
quently liable for the false imprisonnlent {Hogg v. 
Ward, 27 X. X, Ex. 443). 

Where one man falsely charges another with 
having committed a felony, and a constable, at and 
by his direction, takes that other into custody, the 
party making the charge, and not the constable, 
is liable {Davies v. Mv-ssell, 2 M. ^ P. 607). 
“ It would be most mischievous,” Lord Mansfield 
remarks, “that the officer should be boimd first to 
try, and at his peril exercise, his judgment as to the 
truth of the charge. He that makes the charge 
alone is answerable ” {Griffin v. Coleman, 4 JET. ^ JT. 
265). 

(8) Breakers of Peace. — A private person may 
and ofght to arrest one committing, or about to 
comnn4 ^ breach of the peac#but not if the afibry 
bn oyer and noi likely to recur {Timothy v. Mmpsm, 

~ a constable may arrest, even i^tar 

the ^Itri^ (so t^ be immediately aftm) , in ciordfa 
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to take the offender before a magistrate {JS. r. Lights 
27 i. J.yM.C. 1). 

(4) Night Offenders, — ^Any person may arrest and 
take before a justice one found committing &n indict- 
able offence between 9 p.m. and 6 a.m. (14 & 15 Yiot. 
e. 19, s. 11). 

(5) Malicious Injuries. — ^The owner of property, 
bis servant, , or a constable, may arrest and take 
before a magistrate any one found committing mali- 
cions injury to such property (14 & 15 Viet. c. 19, 
s. 11 ; 24 & 25 Viet. c. 97). 

(6) Offering Goods for Pawn. — ^A. private person, 
to whom goods are offered for sale or pawn, may, if, 
he has reasonable ground for suspecting that an 
offence against the Larceny Amendment Acts (24 & 
25 Viet. c. 96 ; 35 & 36 Viet. c. 93, s. 34) has been 
committed with respect to them, arrest the person 
offering them, and take him and the property before 
a magistrate. 

(7) Vagrants. — ^Any person may arrest, and take 
before a magistrate, one found committing an act of 
vagrancy (5 Geo. 4, c. 83). 

N'.B. Such acts are soUcitiag alms by exposure of 
wounds, indecent exposure, false pretences, fortune- 
telling, betting, gaming in the public streets, and 
many other acts, for which I must refer to the 4th 
section of the Act. 

(8) A constable or<*churohwarden may apprehend, 
and* take before a magistrate, any person disturMng 
divine service (14 & 15 Viot. c. 19, s. 11). 

other cases, to justify an arrest, the warrint, 
wrii^ 0 ^ order of some competent (K>uiri must^^^l^ 
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oHamed, and the person arresting must have it 
him at the time, ready to produce if demanded 
(Oiliiardv. LoMon, 81 L. J., M. C. 123). 

tinder* the 4th, 5th and 7th exceptions, it is no 
excuse to prove commission of the offence imme- 
diately before the arrest, for the arrest must he 
made in tlue course of , the commission of the offence 
(see Simmon v. Milligan^ 2 C. JB. 533). 

Partictdar Exceptions. — In London, the owner of 
property may arrest any one found committing any 
indictable offence, or misdemeanor in respect to it, 
punishable upon summary conviction. 

Most private Bailway Acts, too, give power to 
officers of the company to detain unknown offenders 
agaih^ the Act. 

Officers in the army may arrest a deserter, and 
ship masters have q)ecial powers of imprisoning crew 
and passengers. 

Special powers, too, are frequently given to the 
police of certain towns and cities, by their Local Acte. 


Sectipn 2. 

Of Imprisonment hy Judicial Officers. 

Eulb n. — -No judicial officer, invested with 
authority to imprison, is liable to an action 
foTiA wrcs^^ imprisonment, unless he acted 
bey<^ ■ hi# ’ misdiction {Doswall y. Impeyy 

V. Neville, 10 ^ B,, 
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iV, S. 523) : not even though he imprisons 
the plaintiff maliciously (Eeon v. Smith, 18 
0. B. 126 ; Henderson v. Broomhead, 4 JJ. ^ 
N. 569; Dawkins v. Paulet, L. R., 5 Q, B. 
94). In order to constitute a jurisdiction, 
such officer must have before him some suit, 
complaint, or matter in relation to which he 
has authority to inflict imprisonment or arrest. 

(1) In the case of Scott v. Stamfield (L. JJ., 3 Bx, 
220), which, though an action of slander, will very 
well repay a careful perusal, Kelly, 0. B., remarks, 
“ It is essential in aU courts, that the judges, who are 
appointed to administer the law, should he permitted 
to administer it imder the protection of the law in- 
dependently and freely, without favour and without 
fear. This provision of the law is not for the pro- 
tection or benefit of a malicious or corrupt judge, 
but for the benefit of the public, whose interest it is 
that the jiniges should be at liberty to exercise their 
functions with independence, and wiiiiout fear of 
consequences. How could a judge so exercise his 
office, if he were in daily and 'hourly fear of an 
action being brought against him, and of haviug the 
question submitted to a jury, whether a matter, on 
which he has commented judicially, was or was not 
relevant to the case before him? Agam, if a 
question arose as to the bma fides of the judge, 
it Would have, if the analogy of : similar cases Is 
to be followed, to be submitted ^ the jiay^ H is 
impossible to over-estimate the inoonvehiencjs of;iittch 
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a result. !For these reasotis I am most strongly 
of opinion that no such action as this can imder any 
circumstances he maintainable ” (a). 

(2) Where a court has jurisdiction of a matter 
before it, hut acts erroneously, the parties suing 
(unless they acted maliciously), the court itself, and 
the oj0B.cers executing its orders or warrants, will he 
protected from any action at the suit of a person 
arrested. But where it has no jurisdiction all these 
parties may he liable (Comyn^ Dig. tit County 
Courts 8; Houlden v. Smithy 14 Q. B. 841; West 
V. Smallwood^ 3 M. TFl 421 ; Wingate v. Waite^ 
6 Jf. W, 746; Brown v. Watson^ 23 L. T. 745), 

(3) So where a magistrate acts without those 
ciroumstanoes which must concur to give him juris- 
diction he will he liable {Morgan v. Hughes^ 2 T. M. 
225). But an information brought before a magis- 
trate, charging an offence within his cognizance, gives 
him jurisdiction {Cave v. Mountain^ 1 M, 8f O. 257). 

Frima facie Jurisdiction. Sub-rule l.—A 


[a) Whether a magistiate bo equally exempted from 

liability in oases where ho had i (Hed maliciously, does not seem 
to have been decided. It will at once appear that the judgment 
of the Chief Baron, which I have cited at considerable length on 
account of its lucid enunciation of the principles on which xhls 
exception is based, is broad enough to include actions brought 
against a iustice of the peace. At the same time, it must be 
admitted tlie tot Section of Jervis’ Act (11 & 12 Viet. c. 44), as 
has been pointed out by Hr. Bosooe in his Law of Kisi iraus 
Evidence, would seem to imply that such an action ootdd be 
sttppqrted. Tliere to matter rests, but I confess 1 hare little 
doubt, sWuld the question ever arise, that, provided he acts 
withiu his jurisdioion, a magistrate is no more answtoble (by 
aotio:(i^ that Is to sfy) for a malxoious act, than is a judge of a 
county cout^ or of tie High Court. In tos opinion to 
author abote dted seems tq concur* 



S'4L8E IN^BISONMBKT AKI> MAtlOlOTJg ASBEST. 148; 

fa^ of m mferior court, h^mtg a primA fam juris- 
dkMm over a matter, is not re^onsibJe for a false imprh 
sonment committed on the faith of stich primA fade 
jurmHetion, if, bp reason of something of which he could 
have no means of knowledge, he really has no Jurisdietion 
{Colder V. Malkett, 3 Moore, P‘0. C. 28). , 

Thus if, through an erroneous statement of facts, a 
person he arrested under process of an inferior court, 
foir a cause of action not accruing within its jurisdio* 
tioUj no action lies agamst the judge or officer of the 
court, but against the plaintiff only {OUiett v. Bcssey, 
2 fT. Jones, 214). 

Contempt of Court. Sub-rule 2.-— The sujw- 
rior courts of law and equity, have jurisdiction to punish 
by commitment for any insult offered to them, and any 
libel upon them, or any contemptumm or improper con-, 
duct committed by any person with respect to them; but 
inferior courts of record have power only to cobimit for 
contempts committed in court. 

(1) During the pendency of a suit in a supeiior 
court, the publisher of a newspaper commits a con- 
tempt, if he publishes extracts from affidavits with 
comments upon them {Tichbornc v. Mostyn, L. R., 7 
Rq^BQ). 

(2) Where an indictment has been removed into 
th^ keen’s Bench Division, and a day appointed for 

the holding of public meetings, alleging that 
thojlefimdant is not guilty, and fhat there is a ooh-?; 
q)ifa (7 against him> and that he cannot have a* 

it a contempt of eovxt {Onsl^s and WmUep'g^ 
case, Reg i. (jastro,R. B., 9 Q. J8 219). * . : ^ 
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(8) A solicitor is guilty of a contempt of court in 
writing, for publication, letters tending to influence 
the result of a suit {Damn v. Eley, L. E., 7 Eq. 49). 

(4) It seems that the judge of a county court has 
power only to commit for contempts committed before 
the court and whilst it is sitting. (See E. v. Leroy, 
Weekly Notes, Feb. 8, 1873.) 

(5) A justice of the peace may commit one who 
calls him, in court, a liar {Eex v. Eevel, 1 8tr. 421). 

Justices. Sub-rule 3. — If a felony, or breach 
of the peace, be committed in vine of a justice, he may 
personally arrest the offender or command a bystander 
to do so, sitch command being a good warrant. But, if he 
be not present, he must issue his written warrant to 
apprehend the offender (2 Hale, PI. Or. 86). 


Protection of Justices acting without 
Jurisdiction. Rule 12. — ^Whero a justice 
acts in a matter without any, or beyond his, 
jurisdiction, a person injured by any convic- 
tion or order issued by such justice in such 
matter cannot maintain an action in respect 
thereof, until such conviction shall have been 
quashed by the proper tribunal in that behalf; 
nor for anything done under a warrant fol- 
lowed by a conviction or order, until* su^h 
conviction bg quashed j nor at all for anything 
done under a warrant for an indictable offence, 
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if a summons had been previously served and 
not obeyed. (See 11 & 12 Viet. c. 44.) 

Constables executing the warrants of justiocs issued 
without jurisdiction are specially protected by 24 Ceo, 
2, 0 . 44, ss. 6, 8, from any action, unless they have 
refused for six days after written demand to produce 
the warrant. 

It may bo also observed that, by sect. 9, a month’s 
notice is required to be given before commencing an 
action against a justice for any act done in the exe- 
cution of his office ; and by 11 & 12 Viot. o. 44, s. 11, 
if after such notice, and before the commencement 
of the action, the justice tender a sum of money in 
amends, then if the jury shall ba of opinion that such 
sum is sufficient, they shall give their verdict for the 
defendant. A justice acting maliciously is neverthe- 
less entitled to notice, and to tender amends {Leary 
V. Patrick, 15 Q. B. 272). 


Definition of Malicious Arrest. Bulb 13. 
— ^Malicious arrest consists in wilfully putting 
the law in motion to effect the arrest, under 
civil process, of another without cause. 

Bule 14. — ^Any person maliciously causing 
the «^est of another is liable to an action. 

By a malicious act not only meant a wioked and 
spitafol act, hut also adelibei^tely intentional wrong, 
slQlough dona without any aOtual spite or ill-feding. 

U, Ii 
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(1) Therefore, if hy a false statement or sap|irea« 
sion a num obtains the arrest of another, he is liable 
to an action. 

(2) So a false affidavit whereby a judge’s order is 
obtained for the arrest of an absconding debtor, 
renders the deponent liable to the person arrested. 


Habeas Corpus. Such are the leading principles 
of law relating to deprivation of liberty ; it remains 
to notice a peculiar and unique remedy which the 
law afEords in addition to that by action. I mean 
the writ of habeas corpus ad subjiciendum. 

Rule 15. — A writ of habeas corpus may bo 
obtained upon motion to any of the superior 
courts of law or equity, or to a judge when 
those courts arc not sitting. Probable cause 
must bo shown, by the person moving, that 
there is a wrongful detention, and if the 
court or judge thinks that there is reasonable 
ground for suspecting illegality the writ is 
gran^d. 

It is directed to the individual detaining the person 
in custody, and commands him to produce the body 
of the prisoner in court on a certain day, and them 
account for |bis detention, and to do and submit to 
EihatBoever fbe court or judge (hall order in the 
If the day mentioned the detainer can 
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justify the detention, the prisoner is remitted to his 
custody. If not he is discharged, and may then have 
his remedy by action. 

Hie writ of habeas corpus existed at common law, 
but it has been more formally declared and defined 
by statutes, chief among which are 31 Oar. 2, o. 2, 
and 56 Geo. 3, c. 100. 


limitation. Eule 16 . — No action can be 
brought for false imprisonment except within 
four years next after the cause of action 
arose. But as imprisonment is a continuing 
tort, the period runs from the last day of the 
imprisonment, and not from the first. 

Eaxeptiom. (1) Jvstices . — ^An action against a 
justice of the peace for anything done by him in the 
execution of his office, must be commenced within six 
calendar months next after the commission of the act 
complained of (11 & 12 Viet. c. 44, s. 8). 

(2) Constables . — ^Various Acts for the appointment 
and regulation of police, limit the period within which 
actions may bo brought agams||tthem. The follow- 
ing axe the most important : 10 Geo. 4, o. 44, relat- 
ing to the Metropolitan police, by sect. 41 enacts 
that all aotiobs for anything done in pursuance of 
the Act shall be (inter alia) commenced within six 
oalesadar months, and that a month’s written notice 
shall be given to them, and the same provision u 

X.2 
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extended to special constables and county policemen 
by 1 & 2 Will. 4, c. 41, and 2 & 3 Viet. o. 93, 
re^ctively. Borough constables are protected in a 
similar manner by 5 & 6 Will. 4, o. 76, e. 113 ; and 
sect. 76 of the same Act enacts that men sworn as 
such shall not only within the borough, but also 
within the county in which the same is situated, and 
in any county within seven miles of such borough, 
have all such powers and privileges, and be liable to 
all such duties and responsibilities, as any constable 
at the time of the passing of that Act had or there- 
after might have within his constablewick. 

Constables may also pay money into court. (See 
11 & 12 Viet. c. 44, SB. 9, 11.) 

All such actions against justices and constables 
must (by various Acts) be laid in the county in 
which the trespass was committed. 
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CHAPTER IV. 

Of Assault and Battery. 

Direct and Indirect Sodily Injuries. Torts 
affecting the body are either the immediate results 
of force put in motion by the defendant, or the in- 
direct results of wrongful conduct on his part. In 
this chapter I shall speak of direct bodily injuries or 
trespasses. 

Causing Death. Direct personal injuries caus- 
ing death are crimes of a most heinous nature. 
They rather come, therefore, under the ordinances 
of the criminal than of the civil law. Putting these 
aside, all other direct bodily injuries may be con- 
sidered as either assaults or more or less aggravated 
forms of battery. 

Definition of Assault. Eule 17. — An 
assault is an unsuccessful attempt to do harm 
to the person of another. • 

(1) Thus, if one make an attempt, and have at the 
time of making such attempt a present ability, to do 
harm to the person of another, although he swjtually 
do no hem, it is nevertheless an assault ; for example, 
msmsicmg with a stick a person uithin rea^^thca^eof, 
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liltihoTigh n® bbw be etruok {Bead v. Colter^ 13 C< B- 
860). 

(2) But a mere threat is no assault, unless there be 
a present ability to carry it out. This was illustrated 
by Pollock, 0. B., in Cohbet v. Qrey (4 Exch, 744). 
“ If,” said that learned judge, “ you direct a weapon, 
or if you raise your fist within those limits which 
give you the means of striking, that may be an 
assault ; but if you simply say, at such a distance as 
that at which you cannot commit an assault (n), ‘ I 
will commit an assault,’ I think that is not an 
assault.” 

(8) To constitute an assault there must be an 
attempt'. Therefore, if a man says that he would hit 
another were it not for something which withholds 
him, that is no assault, as there is no apparent attempt 
{Tubereille v. Savage, 1 Mod. 3). 

(4) For the same reason shaking a stick in sportut 
another is not actionable (see Christopheram r. Bare, 
ll.Q. B. 477). 


Defiaition of Battery. Eule 18. — ^Bat- 
tery consists in toueliing another’s person 
hostilely or against his will, however slightly 
{BmUngs v* 2W, Z M.^ W. 28). 

!I%is touching may be occaaoned by a missile or 
anv instcummt set in motion by the defendant, as 
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water over the plaintiff {Rumlt v. Some, 
S €02), or spitting in his face, or oansing 

another to he medically examined against his or her 
{Latter v. Bradddl, 29 W, B. 239) . In aocord- 
anoe with the rule a battery must be involuntary ; 
^erefore a volimtaiily suffered beating is not action- 
able (Patteson, J., in Chriatopherson v. Bare, 11 Q. Bi 
477). ilerely touching a peirson in order to engage 
his attention is, however, no battery (fioward v. Bad~ 
deky, 28 L. J., Ex. 261). 

Wounding and Maiming. If the violence be 
so severe as to wound, the damages will be greater 
than those awarded for a mere battery ; so, also, if the 
hurt amount to a mayhem (that is, a deprivation of 

C member serviceable for defence in fight), but ether- 
ise the same rules of law apply to these injuries as 
to ordinary batteries. 


When Actiojiiihle. Eule 19. — ^No person 
can in general lawfully commit an assault or 
battery. . 

Exio^ptdom. (l)jSeJ^i>^«»ce.--AbatteryfflJusti- 
l^eifoozEhnitted in self-defenoe. Suchaploaisoall^ 
a. plea of “ son a^Ki^t demesne.” But to support |t^ 
batt^ w justiied mvpt have been oorinutteil in 
dsfenoe, and not altarwards imd m n^ re* 
hdlslate 11 J&d. 
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doss eyery commou batteiy excuse a mayhem. ASf 
if “ A. stAe B., B. cannot justify drawing his sword, 
and cutting ofi A.’s hand,” unless there was a daxio 
getrous souffle, and the mayhem was infflotod in self - 
preservation {Cocker v. Beale, L. Baym. 177). 

(2) Defence of Broperty. — A battery committed in 
defence of real or personal property, is justifiable. 

Thus, if one forcibly enters my house, I may 
forcibly eject him ; but if he enters quietly, I must 
first request him to leave. If after that he still 
refuse, I may use sufficient force to remove him, in 
resisting which, he will be guilty of an assault 
{Wheeler v. Whiting, Q C. ^ P. 265). 

So, a riotous customer may be removed from a shop 
after a request to leave. For the same reason where 
the violence complained of consisted in the defendant 
attempting to take away certain rabbits from th# 
plaintiff, which did not belong to him but to the 
defendant’s master, and which the plaintifi had re- 
fused to give up, the defendant was held to have a 
good def®ace to an action of assault {Blades v. JBLiggs, 
10 C. B., JSr. 8. 713. Affirmed, 11 JST. A. C. 621). 

(3) Correction of Pvpih — A father or master may 
moderately chastise his son, pupil, or apprentice 
{Penn v. Ward, 2 Cr., M. 8f B. 338). 

Other Exceptions. — An assault may be committed 
in order to stop a broach of the peace j to arrest a 
Mon, or one who (a felony having actually been 
committed) is n^sonably suspected of it; in arresting 
a persop found dymmitting a misdemeanor between tiie 
honta of 9 p.m. Imd 6 a.m. ; and in arresting a mali- 
dous tMepfns 0 r,p? vagrant under the Tagran^AoL • 
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A clinrolitiritrden or beadle may eject a disturber 
of a ooDgregation, and a master of a ship may assault 
and arrest an unruly pai^enger. So assaults and 
batteries, committed under legal process, are justifi- 
able ; but a constable ought not unnecessarily to hand- 
cuff an unconvicted prisoner, and if he do so he will 
be liable to an action {Gnffin v. Coleman^ 28 i. J”., 
Eot. 134) (a). And generally, where force is justi- 
fiable, no greater force can be lawfully used than the 
occasion requires. 

Befence under 24 & 25 Viet. c. 100. By 

sections 42, 44, 45, it is enacted, in effect, that, — 

Sub-rule. — Where any person unlatcfully assaults or 
heats another^ tuo justices of the peace, upon complaint 

the party aggrieved, may hear and determine such 
offence, and if they deem the offence not to he proved, or 
find it to have been justified, or so trifling as not to merit 
any punishment, and shall accordingly dismiss the com^ 
plaint, they must forthwith mahe out a certificate stating 
the fact of such dismissal, and deliver the same to the 
party charged; and if any person shall have obtained 
such certificate,or having been convicted shall have suffered 
the punishment inflicted, he shall be released from all 
farther or other proceedings, civil or criminal, for the 
same cause {see also sect 43). 

(1) As to what constitutes a “ hearing, see 
Vaughton v. Bradshaw, 9 (7. B., NjS. 103. The 


(a) The same rule as to uotioe, tender of amends and limitatioii 
implies to batteries committed % constables in the execution of 
their duty as in false impxisonmeht. 
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Motsod lieiBg ord^ed by the magistrate to enter 
into irecognlzaaces to keep the peaoe and to pay the 
iieoognusaaoe fee, -will not constitute a bar to an action 
{Mortky v, Eindmarah, L. M., 1 0. P. 653). 

(3) The granting a oertidcate by a magistrate 
where the complaint is dismissed, is not merely dis- 
cretionary. A magistrate is bormd, on proper appli- 
cation, to give the certificate mentioned in the section 
{Eancock v. Somes, 28 L. J., M. C. 196) ; and, if he 
refuses to do so, may be compelled by mandamus 
{Coster V. Eefherington, 28 L. J., M. C. 198). 

(3) The words “ from all further or other proceed- 
ings against the defendant, civil or criminal, for the 
same cause,” include all proceedings against the 
defendant arising out of the same assault, whether 
taken by the prosecutor or by any other person coii- 
sequentially aggrieved thereby {Ma^r and mfe ^ 
Brotm, L. B., 1 0. P. Biv. 97; 25 W. R. 62). 

(4) If a person is charged with an assault, and the 
complaint is dismissed and a certificate given him, he 
cannot avail himself of the defence imder the statute, 
when sued on for the tort, unless he specially pleads 
such defence {flardmg v, King, 6 C.8f P. 427). 

iHuDtages. Euli; 20 . — ^In assessing what 
amonQt of damages may be recovered for 
an assault, or battery, or mayhem, the time 
when, and the place in which, the assault 
took place should be taken into considera- 
tion. 

Hl^ an assapll oonuoitted in a puhlie {dao^eaUs 
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ioe much higher damages than one where 

there are few to witness it. “ It is a greater insnlt,” 
remarks Bathurst, J., in TtilMge t. Wade (8 W\h, 
19), “to ho beaten upon the Boyal Exchange than 
in a private room.” 

Limitation. Rule 21. — No action can be 
brought for assault or battery except within 
four years next after the cause of action arose. 
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CHAPTEE V. 

Of Bodily Injuries caused by Nuisances. 

Deflnition. EniiE 32. — nuisance consists in 
any wrongful conduct in the management of 
property, or any wrongful interference with 
the property of the public, not necessarily 
depending for its wrongful character upon 
negligence. 

General Duty. Rule 23 . — A person is 
bound so to use his property as not to injure^ 
other persons, and he is also boxmd to ob- 
serve the express provisions of the law with 
regard to the user of his own and the public 
property. 

'✓'(1) Meeavatiom - Thus, where a man makes on 
excava&n ’adjoining a highway, and keeps it nn- 
fenoed,'he will he liable for any injury occasioned to 
o person falling into it {Bames v. Ward, 9 C. B. 
892 ; Bishop v. Trustees of Bedford Char., 28 L, <T., 
Q. B. 215). 

(2) Escape oft Water, Semge, ^e. So a person 
will he liable W damage done to his neighbour by 
the esoape of w^ejr which he has stored on his own 
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premises {Sardman v. N. E. JB. Co., 3 C. P. D. 168, 
and see mU, p. 16) ; or for injury occasioned by tie 
escape of sewage, &o. {Sumphries v. Cousins, L. B., 

2 C. P. D. 239). See further Alston v. Crqnf, 3 Ell. 

■ ^ Bl. 128 ; Merkale v. Trustees of Exeter Turnpike 
Boad, L. B., 3 Q. B. 149; Norton v. Seholefield, 9 
M. Sf W. 665. 

(3) Noxious Fumes — Noisy Trades, 8fc.) And to keep 
anything injurious to the health of persons living 
near, as a foul cesspool, or to carry on any noisome 
or noxious employment, is a nuisance. For cases on 
“ Noxious Fumes ” see Tipping v. 8t. Selen's Smelting 
Co., L. B., 1 Ch. App. 66; Crump v. Lambert, L. B., 

3 Eq. 409 ; SaMn v. N. Brancepath Coal Co., L. B., 
9 Ch. 705 ; Malton Board of Sealth v. Malton Manure 
Co., L. B., 4 Ex. B. 302. 

(4) Statutory Nuisances. Certain acts have been 
'‘declared nmsanoes by statute, and private damage 

caused by them is of course actionable. Thus by 
24 & 25 Yict. 0 . 100, s. 31 (re-enacting 7 & 8 Geo. 4, 
0 . 18), the settmg of spring-guns, man-traps, or 
othOT^ngines calculated to kill or do grievous bodily 
barm to a trespasser is made a misdemeanor, and 
even a trespasser hurt thereby may reoovey; for 
although it would be partly owing to his own mis- 
eonduc^, yet if the defendant might, by •acting 
rightly, have avoided doing the injuiy, the plaintilf ’s 
eontributory misconduct is no excuse. But this act 
not a^ly to the setting of traps or guns in the 
pigbt in dwelling-houses hur the j^tection thereof, 

; ^ ^ by the General ffighway ^ & d Willi 4, 
% iO, s. 76, it is made illegal for any p^aon to 
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an^ pit, or oreot any steam or other like migine, gin, 
or maofainery atta^ed thereto, twenty^^ve 

yards from any part of a oarrii^ or oait way, unless 
oonoealed.within some building, or behind some fenoo, 
so as to guard against danger to passengers, horses, 
or cattle. It also prohibits the erection of windmills 
within fifty yards, and fires for the burning iron- 
stone, limestone, or making bricks or coke, within 
fifteen yards, of a carriage or cart way. 

Sect. 72 prohibits the letting off of fireworks or 
firearms within fifty feet of the centre of the way, as 
also the laying of things upon it or obstructing it in 
any way. 

By this Act (creating these, or some of these, 
duties), any corporal injury caused to an individual 
by their non-observance is actionable, even though 
tike person injured wore trespassing at the time (within 
twenty-five yards of the way). But if the Act has 
been complied with, tmy injury, caused by any of the 
things thwein mentioned, would be no ground of 
action, there being no injuria or wrongful act. 

Thus, where the defendants were owners of waste 
land bounded by two highways, and worked a 
quarry outside the prohibited distance in such land, 
and plaintiff walking over the waste, fell into 
the quarry and broke his leg, it was held that no 
actian lay, the plaintiff being a mere trespasser 
{SomaeU v. Bmth, 29 L. J., C. P. 203; and see 
Binkt y. 8. T. B. Co., 82 L. J., Q, B, 26 ; Mard» 
casik V. & r. JBj Co., 23 L. J., m. 139). 

And so, Iqr tie dvil law, a treiipasser could not 
mover isa in|a:n«> suffered whilst trespasdag, 



OS’ BODILT mOftlES CATTSm} BT HtTISAlfCBS. 1S9 


tlmmgli tibiB dangerooa bujsn^ of iihe landowner, 
for extra oulpam esse intelligitur si eeorsiun a •vik 
forte Tel in medio fundo ocedebat, quia in loco nulli 
extraneo jus fiierat versandi ” {Ins6., lib. iv„ in. 6). 

(5) Euinom Premises. Leaving premises adjoining 
a highway, or the land of another, in a ruinous con- 
ditioh is a pubUo nuisance entitling a person, injured 
thereby, to damages {Todd v. Flight, 30 L. J., C. P. 
21 ; see also Gmmell v. Fames, L. M., 10 O. P. 658 ; 
Nelson v. Liverpool Brewery Co., L. E., 2 C. P. L. 
311 ; Tarry v. Ashton, 1 Q. B. J). 314). 

Owner and Occupier. But here a question 
arises as to the respective liabilities of the landlord 
and the tmiant. 

EuiiE 24. — As between landlord and tenant, 
there is no implied obligation on the part of 
the former that the property is in a safe con- 
dition {Keats V. Cadogan, 20 L. J., C. P, 21 ; 
Hart V. Windsor, 12 Jf. ^ W. 68; ErsTcine v. 
Adeem, 42 L. J., Ch. 835 ; L. R., 8 Ch. 756). 
With regard to third parties, the tenant is the 
person responsible for any injury resulting 
from the promise8*being out of repair, and 
the landlord will also bo responsible if he has 
done any act authorizing the continuance of 
the dangerous state of the house (per Bovill, 
0. J., Pretty r. Birhmre, L, R., 8 0. P. 404 ; 
Brod&r v. ScuUard, L. R., 2 Ck D, 692 j 
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JSumphries v. Cousins, L. R., 2 C. P, D. 239 ; 
46 L. J., C. P. 488 ; Mr tit v. Bowling Iron 
Works Co., L. R., 3 C. P. D. 264; 47 L. J., 
C. P. 358). 

(1) Thus, if in consequence of the ruinous state 
of a house, the chimney fall and injure the tenant’s 
family, yet he has no remedy, iinless the landlord 
had contracted to keep the house in repair, or unless 
there was fraud on his part in concealing the defect 
from the tenant {Gott v. Gandy, 23 L. J., Q. B,1‘, 
Keats V. Cadogan, 20 L. J., C. P. 76). 

(2) The defendant let premises to a tenant under 
a lease, hy which the latter covenanted to keep them 
in repair. Attached to the house was a coal-cellar 
imder the footway, with an aperture covered hy an 
iron plate, which was, at the time of the demise, out 
of repair and dangerous. A passer hy, in conse- 
quence, fell into the aperture, and was injured: 
Held, that the obligation to repair, being, by the 
lease, oast upon the tenant, the landlord was not 
liable for this accident. And Keating, J., said, 
‘*In order to render the landlord liable in a case 
of this sort, there must be some evidence that he 
authorized the continuance of this coal shoot in an 
insecure state; for instance,* that he retained the 
obligation to repair the premises : that might he a 
odrcumstance to ^ow that he authorized the oon- 
riuuance of thq nuisance. There was no such obli- 
gation here. 9^ landlord had parted with the 
poasestion of t|ie premises to a tenant, who had 
mteaas4, into a (|>yenant to repair (see dso Gmn^U r. 
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Earner^ L. JB., 10 G. P* 668, and Rkh v. Bmterfieldj 
16 Z* O. P. 273 ,• and oomp* JS^pswell v. Pwr, 
12 Mood. 639)* » 

(3) In Nekon v. The Liverpool Bretmp Co. (25 
W. P. 877), Lopes, J., laid it down, that the owner 
of premises demised to a tenant, is not liable for an 
injury sustained by a stranger, owing to the premises 
being out of repair, unless he has either contracted 
to do the repairs, or Jias let the premiss in a ruinom 
and improper condition. It is, however, humbly sug- 
gested that the last alternative is not accurate, except 
where the tenant has not undertaken the repairs (see 
remarks of Brett, L. J., in Gwinnell v. Earner^ enp .) ; 
and the dictum is not a complete summary of the 
law, inasmuch as there be possible cases where 
the landlord may prevent the tenant from repairing 
a nuisance, by threatening an action for waste. 

(4) But in Todd v. Flight (30 L. C. P. 21 ; 
9 C. B.y M. 8. 377), where the declaration contained 
an allegation that the defendant let the houses when 
the chimneys were known by him to be ruinous and 
in danger of falling, that he kept and maintained th&m 
in that htate^ and that the tenant was under no obligor 
Hon to rej^air, and the case was tried on demurrer, 
and the allegation was therefore assumed to be true, 
it was held that the landlord was liable. 


Ifuisaiices on Boads and Ways. Bulb 
^5.— 'When a person expressly or impUedly 

tr. M 
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permits others to come on to roads on Ms 
land, he is liable for any injury caused tcu 
them by a nuisance thereon or near to the* 
same, but not if they stray from such paths 
and trespass on the adjoining ground. 

(1) Thus, a person permitting the use of a pathway 
to his house, holds out an invitation to all having any 
reasonable ground for coming to the house, to use 
his footpath, and he is responsible for neglecting to 
fence dangerous places ; and so, also, a diopkeepmr, 
who leaves a trap-door open without any protection, 
is liable to a person lawfully coming there, who 
suffers injury by falling through such trap-door 
(Tindal, C. J., Lancaster &anal Co. v. Parnaby, 11 
A. 8f P. 243; Barnes v. Ward, 9 C. B. 420; 19 
L. J., C. P. 200 ; Qautret v. Eyerton, L. B., 2 C. P. 
371 ; Chapman v. Bothicell, 27 L. J., Q. B. 315 ; 
Lax V Mayor of Darlington, 5 Ex. D. 28). 

But where a person, straying from the ordinaiy 
approaches to a house, trespasses where there is no 
path, and falls into an unguarded pit, he has no 
remedy for any injury suffered thereby, as the hurt 
is in such case caused by his own carelessness and 
misconduct, and accordingly the jninciple of con- 
trihutoiy nCj^igenee applies (Wilde, B., Bolch y. 

L.J.,Ex.2tiZ). 

(2) Bailw8|y companies axe req)onsble for the 
Ktofe (d their Ivorks, and therefore are liable to any 
person injure! by the faulty construction, or negli- 
gort keeping jirp, of their bridges; embankinentB;^^ 

E. Co., 2 Ex. 261 
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L.B. Sf 8. Coast B. Co.,L. B., 6 Q. B. 759; Layv. 

, Mid. Bail. Co., 34 L. T. 30). But if the ruiuous 
state has been caused by a vis mcy&r or act of Gbd, 
(as where a railway ^ves way through an extraordi- 
nary flood,) the company is not liable, provided their 
•line is constructed so flrmly as to be capable of re- 
sisting the foreseen, though more than ordinary, 
-attacks of the weather (Withers v. North Kent B. 
Co., 27 L. J., Ex. 417; Q. W. B. Co. of Canada v. 
Faa/xctt, 1 Moore, P. C. C., N. 8. 120 ; Murray v. 
Met. B. Co., 27 L. T. 762). 

(3) Canals. So, too, canal companies are bound to 
take reasonable care to make their canal as safe as 
'possible to those usiiig it (Lane. Canal Co. v. Parnahy, 
11 A. E. 243). 

(4) Public roads. Similar principles apply to public 
roads ; so that where a local authority permits a road 
to get into a dangerous state, they are liable if any 
person is thereby injured (Kent v. WoHhing Local 
Board, L. B., 10 Q. B. D. 118). 


Injuries to Guests. Eule 26 . — ^Mere 
guests, licensees and volunteers are con- 
sidered as temporary members of the host’s 
family, and can therefore only recover for 
ihluries caused to them by hidden dangers 
■^jmch they did not know of, but which the 
i^st knew or ought to have known of. But 
visitors on business which concerns the occu» 
'm2 
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pier of premises, may maintain an action for 
any injury caused by the unsafe state of the 
premises (see Trayx. Hedges^ L. R., 9 Q. B. B, 
80 ). 

(1) Thus in Sonthcofe v. Stanley (1 H. 4* N. 247), 
the plaintiff was a guest of the defendant’s, and when 
leaving the house a loose pane of glass fell from the 
door as he was pushing it open and cut him. It was 
held, that the plaintijS being a guest, was for the time 
being one of the family and could not recover for an 
accident, the liability to suffer which, he shared in 
common with the rest of the family. 

(2) Persons eoniing on business^ But where, on the 
contrary, a workman came on business to the defen- 
dant’s manufactory, and there fell down an unguarded 
shaft, the defendant was held to be liable ; although 
it would have been otherwise had the plaintiff been 
one of his own servants, for it was not a hidden 
danger {Indermanr v. Dames, L. It., 1 C. P. 274 ; 2 
ib. 311 ; White v. Franee, L. It., 2 0. P. D. 308). 

(3) Tho plaintiff, a licensed w'aterman, having 
complained to the person in charge, that a barge of 
the defendants was being navigated unlawfully, was 
refen-ed to the defendant’s foreman. While seeking 
the foreman, he was injured by the falling of a bale 
of goods so placed as to be dangerous, and yet to give 
no warning of danger: Held, that the defendants 
were liable [T^hite v. France, L. R., 2 C. P. D. 308). 

(4) Nuisane^s on Railrny Stations. So, in the case 
of l^way companies, tho company must take great 
caif#*tb ®aB\ire|tJle safety of persons coming Ip fhmr 
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station, and if througli want of light or prosper direc- 
tions any snoh person is injured, he may maintain an 
action against the company. Thus, where the plain- 
tiff, having a return ticket, arrived at the wrong side 
of the station, and there being no proper crossing and 
no directions, crossed the line in order to get to his 
train, and in doing so, on account of the ill-lighted 
condition of the station, fell over a switch ^’and was 
injured, it was held that an action lay against the 
company {Martin v. G. N. E. Co,^ 24 L. </., C. P. 
209 ; Burgess v. G. W. P. Co., 32 L. T. 76 ; Shepherd 
V. Mid. R. Co., 20 W. R. 705). 

Limitation. Rule 26a. — Actions for in- 
juries to the person must be brought within 
the period of six years next after the cause 
of action arose* 

Exception. Where the injury has caused death, 
any action brought by the personal representative, 
under Lord Campbell^s Act, must be commenced 
within twelve calendar months from the death^(seot. 3). 
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CHAPTEE VI. 

Of Injuries to Person or Property caused by 
' Negligence. 

Definition. 9J . — ^Negligence consists 

in the omission to do something which a 
reasonable man would do, or the doing some- 
thing which a reasonable inan would not do 
{Blythe V. Birm. Water Co., L. J., Ex. 212)- 

Kule 28. — ^It is a public duty, incumbent 
upon every one, to exercise due care in his 
daily life; and any damage resulting from 
his negligence is a tort. 

(1) Thus, wherQ the plaintiff was in the occupation- 
of certain farm buildings, imd of com standing in a 
field adjoining the field defendant, and the de- 

fendant stacked his hay oh the latter, knowing that 
it was in a lughly dangerous state and likely to catch 
fire, a|^di|t subtequently did ignite and set fire to the 
property, it was held, th^ the defendant 
Hkble {Vte^hany.. Metthve, 3 Bing. If. C. 468). 

’ the defendant entrusted a loaded gun 

)ed servant girl, with directions to 
out, and she pointed and at 
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the plaintiff’s son, wounding and injuring him — ^the 
defendant was held liable {Dixon v, BcU^ 6 M. Sf S, 
198), 

(3) On the other hand, a water company whose 
apparatus was constructed with reasonable care, and 
to withstand ordinary frosts, was held not to be liable 
for the bursting of the pipes by an extraordinarily 
severe frost {Bhjtlic v. B. W. W. Co,, sfq),), 

(4) And so, whore the defendant’s line was mis- 
placed by an extraordinary flood, and by such 
misplacement injury was done to the plaintiff, it 
was held, that no action could be maintained against 
the defendants (Withcn v. The North Kent li, Co,, 
27 L. J,, Ex. 417). 

(6) Again, a valuable greyhound was delivered by 
his owner to the servants of a railway company, who 
were not common carriers of dogs, to be carried ; and 
the fare was demanded and paid. At the time of 
delivery the greyhound had on a leathern collar, with 
a strap attached thereto. In the course of the journey, 
it being necessary to remove the greyhound from one 
train to another which had not then come up, it was 
fastened by means of the strap and collar to an iron 
spout on the open platfon&of a station, and, while so ^ 
fastened, it slipped its head, ran on the line, and was 
killed : Held, that the fastening the greyhound by 
the means furnished by the owner himself, which at 
tho time appeared to ,be sufficient, was no evidence 
of negligence {Bichmhon v. N E. M. Co,^ 7 
C. P. 78). 

keeps dangerous animals, he is answerable for any 
injury they may commit) and that, too, though he 
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has done his best to secure their safe keeping. In 
other words, he who keeps an animal of the above 
description {May v. Burdetty 9 Q, B. 101), knowing 
it to be so, does it at his peril (Cc>.u v. Burbidgey 
13 Com. B.y M. S. 430). If the animal is by nature 
dangerous, no actual knowledge of its previous dis- 
position is necessary, but if the animal is naturally 
domestic, then actual knowledge (technically called 
scienter ^’) of his fierceness must be proved (i2. v. 
Sugginsy 2 Ld. Baym. 1583, and see also Samiden 
on Negligence y p. 99, where the whole subject is 
very ably discussed). It is not necessary, in order 
to sustain an action against a person for negli- 
gently keeping a ferocious dog, to show that the 
animal has actually bitten another person before it 
bit the plaintiff ; it is enough to show that it has, 
to the knowledge of its owner, evinced a savage 
disposition, by attempting to bite {Worth v. Qillmgy 
i. B.y 2 C. P. 685). It has been held that, if the 
owner of a dog appoints a servant to keep it, the 
servant’s knowledge of the animars disposition is 
the knowledge of the master {Baldwin v. Casettay 
L. jR.y 7 826). But where the complaint is 

%iade to a servant, who has no control over the 
defendant’s business, nor of his yard where his dog 
was kept, nor of the dog itself, the knowledge of 
the servant wofild hot necessarily be that of the 
master {Stiles v. I7w Cardiff St^m Navigation Cb*, 33 
Lk Q. J5. 31$, and see Apffkhee v<. Party y X- M.y 0 
a P. 647)* ^ 

By 28 & S9 Viet o, 60, s. 1, ncieitter 
of It* disLdsition, who has injured Or 

need hof be proved. It has been h^d that 

^ % 4 
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horses are to be inoluded under the term catih 
{Wright T. Pearson, L. R., 4 Q. B. 682). Nor is it 
necessary to diow a scienter wHoto the action is 
founded on the breach of a contract to use reasonable 
care, and not upon any breach of duty, as the owner 
of a mischievous animal {Smith v. Cook, L. R., 1 Q. 

B. J). 79). 

For further examples of negligence see Holmes v. 
Mother, L. R., 10 Mie. 261 ; Wailing v. Oastler, L. 
R., 6 Ex. 73 ; Richardson v. G. E. R. Co., L. R., 10 

C. P. 486 ; Smith v. G. E. R. Co., L. R., 2 O'. P. 4 ; 
Simeon v. London General Omnibus Co., L. R., 8 
C. P. 390; Croichurst v. Amersham Bwrial Board, 
L. R., 4 Ex. B. 5 ; Etrfh v. Bowling Iron Co., L. R.,<lk 
3 C. P. D. 254 ; Harris v. Mohbs, L. R., 3 Ex. B. 
268 ; Clark v. Chambers, L. R., 8 Q. B. B. 327 ; 
Parry v. Smith, L. R., 4 C. P. B. 325 ; White v. 
France, L. R., 2 C. P. B. 308 ; Manzoni v. Bouglm, 
L. R., 6 C, P. B. 145. As to the manner of esti- 
mating damages in cases of injuries arising from 
railway accidents, see the recent case of Phillips v. 
L. ^ S. W. R. Co., L. R., 5 C. P, B. 280. 

SWu the above rule and illustrations, it will be 
seen that the term negHgenoe is quite a relative 
expression, and that in deciding whether a given act 
is, or is not, negligent, the ciroumstanoes attending 
each paarrieular case must be fully considered. “ A 
mhn,” it has been said, who Everses a crowded 
tben;ioi%hl 9 re with edged tools, or bars of iron, must 
take especial oare that he does not cut or bruise 
with the things he carries. Spch person would 
b<»^ bound to keep a better look out 1h«n^ ihe man 
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yrko merely earned on umbrella; and tbe person 
who carried an umbrella would be bound to take 
more care in walking with it than a person who had 
nothing at all in his hands.” 

Contributory Negligence. Rule 29. — 
Though negligence, whereby actual damage 
is caused, is actionable, yet if the plaintiff 
has himself contributed to his loss, ho cannot 
recover from the defendant, except in the 
case mentioned in aub-inilo 1. 

• (1) This rule is well illustrated by two eases, in 
each of wliich the damnum was the same. In Ford» 
ham V. L. B. Sf H. C. li. Co. {L. It., 4 C. JP. 719) 
the facts were these. The guard of one of the defen- 
dants’ trains, forcibly cIos/mI tlio door of one of the 
carriages without giving any warning, whereby tbo 
hand of the plaintiff, wlio was entering the carriage, 
was crushed. It was held, that the jury were justi- 
fied in finding that the guard was gm’lty of negli- 
gence, and that there was no contributory negligence 
on the part of the plaintiff. 

{2'^ Where, however, the plaintiff, on entering a 
railway carriage, left his hand on the edge of tho 
door half a minute after so entering, and the guard 
gave due wambg before shutting the door, it was 
h^d that the act was attributable to the plaintiff’s 
contributory negUgenoe, in leaving his hand oare- 
lessW upon a^oor which he must have known 
^ immediately shut {Eicfiardmi f^Motnh 
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poUtan i?, Co., L. JR., 3 C. JP. 326, and see BatcluHor 
T. ^orteacue, L. JR., 11 Q* 474). 

(3) And BO, in oases of collision, the question is, 
whether the disaster was occasioned wholly by the 
negligence or improper conduct of the defendant, or 
whether the plaintiS himself so far contributed to 
the disaster, by his own negligence, or want of com- 
mon and ordinary care, that, hut for his default in 
this respect, the disaster would not have happened. 
In the former case he recovers, in the latter not 
(Ti^ V. Warmuu, 27 L. J., C. P. 322) ; and for 
further illustrations of the rule, see SMton v. L. 

N. JF. It. Co., L. E., 2 C. P. G31 ; Stnhky v. L. 8f 
N. W. E. Co., L. E., 1 Ex. 13; Stajikyr. L. B. If St, 
C. E. Co., L. E., 1 Ex. 21 ; C/i/Tx. JUicl. E. Co., L. E., 
5 Q. B. 268 ; EUix v. G. W. E. Co., L. E., 9 C. P. 
551 ; Armstrong v. Lu»c. 8f York. E. Co., L. E., 10 
Ex. 47 ; and Bacey v. L. ISf 8. W. E. Co., L. E., 11 
Q. B. B. 213. 

Where Contributory Negligence no Ex- 
cuse. Sub-rule 1. — If ike dofendant might, by the 
uae of ordinary care, have avoided the comequences of 
the plaintiff' a mere negligence, the i)laintiff is entitled to 
reoover {Eadky v. L. Sf N. JY. E. Co., L. E., 1 App. 
Cm. 754 ; see also Bublin, Wicklow, and Wcuford E. 
Co. V. Skttm'y, L. E., 3 App. Cas, 1155 ; Watkins v. 
&. W. M. Co., 46 L. J., C. P. 817). 

The law on this point is thus summarized 
Willes, J. ; “ H both p^ies were equally to blame, 
and the accident the result of their joint negligence, 
the plaintiff could not be entitled to reoover. If the 
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n^ligenoe and default of the plaintifi uras in any 
degree the proximate cause of the damage, he could 
not recover, however great may have been the negli> 
genoe of the defendant. But if the negligence of the 
plaintiff was only remotely connected with the aodo 
dent, then the question is, whether the defendant 
might not, by the exercise of ordinary care, have 
avoided it” (Tnfy. Warman, 27 L. J., C. P. 822). 

(1) Therefore, where the plaintiff left his ass wifli 
its legs tied in a public road, and the defendant drove 
over it, and killed it, he was held to be liable ; for 
he was bound to drive carefully, and circumspectly, 
and had he done so he might readily have avoided 
driving over the ass (JDaeies v. Mann, 10 M. ^ W. 
549).' 

(2) So, where the plaintiff was a passenger on an 
omnibus which was racing with the defendant’s 
omnibus, and in trying to avoid a cart a wheel of 
the defendant’s omnibus came in contact with a step 
of the omnibus on which the plaintiff was riding, 
which caused the latter to swing towards the curb* 
stone, and the speed rendering it impossihle to pull 
up, the seat on which the plaintiff sat struck against 
a lamp-post and he was thrown off : Held, that the 
jury were properly directed that the defendant was 
liable (Bigby v. HeitiHt, 6 Ex. 247). 

(3) The plaintiff, a passenger on board a steam- 
0 boat, was injured by the falling of on anchor, oatised 

hy the defendant’s steamboat striking the other 
steamboat. It was no defence to say that the aocidont 
Sfose in part from t^e negligent stowage cff the 
or tiMli, plaintiff urns in a part of the 
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vessel where he ought uot to have heecu {Greenlmid v, 
OhapUn, 5 E^. 243). 

Contributory Negligence in Infants. Sub-^ 

rule 2 . — It teas fmmrly timtght that^ tchere the plmntiff 
%tm a child of tender years^ it was no de/mice to an action 
ef negligence to prove that he hUmelf had contributed to 
his injury {Lynch v. Nurdbi^ 1 Q. E. 29). Eut it seems 
to be now clearly settled^ that the prindple of contributory 
negligence applies to all ca^es^ nhether the plaintiff can 
be considered of an age to know the nature of the act he 
is doing^ or othentise {Singleton v. Eastern Counties JB. 
Cb., 7 C. J?., N. S. 287 ; Abbot v. McMe^ Hughes v. 
McFie, 2M.^C. 744 ; 33 L. J., £x. 177). 

Thus, where the defendant exposed in a public 
place for sale, unfonoed or without superintendence, 
a xnaohine which might be set in motion by any 
passer-by, and which was dangerous when in motion ; 
and the plaintiff, a boy four years old, by the direc- 
tion of his brother, seven years old, placed his finger 
within the machine, whilst another boy was turning 
the handle which moved it, and his fingers were 
crushed : Held, that the plointifE could not maintain 
any action for the injury {Mangan v. Atierton^ L, iJ., 
1 E^. 289). 

But it appears that what woxild amount to con- 
tributory negligence in a grown-dp person, may not 
be so in a child of tender years (per Kelly, 0. B., 
Lay V. Jf. B. Co., 34 L. T. 80). 
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Lord Campbell’s Ao4 Previo^y to thia Aof^ 
no action could be maintained by the representatites 
of a person who had been killed by the negligence of 
another. The maxim Actio personalis moritur mm 
persond, strictly applied, and the right of action was 
hdd to die with the person. By sect. 1 of this Act, 
the law is now altered, and it is thereby enacted — 

" Rule 30. — ^Whenever the death of a person 
shall be caused by the wrongful act, lieglecf, 
or default of another, and the act, neglect, 
or default is such as would (if death had not 
ensued) have entitled the party injured |o 
maintain an action and recover damages in 
respect thereof, then and in every such case, 
the person who would have been liable if 
death had not ensued, shall be liable to an 
action for damages, notwithstanding the 
death of the person injured, and although 
the death shall have been caused under such 
circumstances as amotmt in law to a felony 
(9 & 10 Viet. c. 92, s. 1). 

.Every such action shall be for the benefit 
of the ^e, husband, parent and child of the 
per iton who^ death shall have been so caused, 
shall bf brought by and in the name of 
the e^ecutcir or administrator of the person 
and in every such action thejiuy 
i«ay give sfich demages as they may thihik 



• OF BEauaEHCE. 175 

pmportioned to the injury resulting from 
such de£tth, to the parties respectively for 
whom and for whose benefit such action shall 
be brought, and the amount so recovered, 
alter deducting the costs not recovered fyom 
the defendant, shall be divided amongst Hie 
before-mentioned parties in such shares as 
the jury by their verdict shall find and direct 
(sect. 2). 

Not more than one action shall lie for the 
same cause of complaint, and every such 
action shall be commenced within twelve 
calendar months after the death of such 
deceased person (sect. 4). 

Where there is no executor or adminis- 
trator, as above stated, or if there is such 
executor or administrator, but no action is 
brbught within six months by him, the action 
may be brought in the name or names of all 
or any of the persons for whose benefit the 
personal representative would have sued (27 
iS; 28 Viet. c. 95, s. 1, and see Hollerm v. 
B&gmll^ 4 L. Jt. Jr. 740). 

Ill respect to actions brought imder the provisions 
ol;Hds statute, the following points most he remein- 
hffl^ed— • 

: (1) The personal representatives (or should they 
nht .sue, fhe parties mentioned in the last danse of 
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ill# rule) can cmly maintain the aotion in thMe oatsen 
in which, had the deceased lived, he himself oonld 
have done. So, if the deceased had been guilty of 
each contributory negligence as would have boned 
bi*» from succeeding, those claiming as his reprasen- 
tatites can stand in no better position (Fffm v. G. Jt 
M. Co., 4 5. S. 396). 

(2) Every such aotion must be brought for the 
benefit of the wife, husband, parent and child of the 
deceased. 

Hie word parent shall include a g^nd>parent and 
a step'parent. The word child, a grand-child and a 
St^M^hild, and a child en ventre ha mh'e {The George^ 
andMieJidt'd, L. id., 3 Adm. 466 ; 24 L. T. 717), but 
not a bastard {Dickinson v. N. E. id. Co., 2 Surl. ^ 
Coit. 735). 

The jury may proportion the damages amOngst 
these persons in such shares as they may think proper. 

(3) The persons for whose benefit the aotion is 
brought must have suffered some pecuniary loss ,by 
the death of the deceased {Franklin v. 8. E. E. Co,, 
3 Murl JSr. 211). 

By the expression pecuniary loss ” is meant “ some 
substantial d^iiment in a worldly point,of view.” So, 
lass of reasonably anticipated pecuniary benefits, lots 
of education or support is sufficient {Pym v. G- N. 
M, Co., http. ; Franklin v. 8. E. id. Co., sup.). Fox in- 
stance, whe^ the plaintiff was ffid and infirm and 
had been pirtly ^ported by his son, the deceased 
V. IT. E. id. Co., L. id., 9 Q. E. D. 160). 
iXaii^mer^ gratuitous Uherallty {Dalton ▼. 8. M. M.- 
Xti 0^LC. P, 327), orto his personal poperiy by 
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«2{>en8e$ iaouxred in medical treatment is ecjually so 
{Bradshaw v. Lane. 8f York, 22. Co., L. JR., 10 C. P. 
89 ; but see Legged v, Cf, If. It. Co., 1 Q,. B. D. 099). 
Funeral expenses alder (per Bramwell, Oslwm v. 
Gtll<^, L. 22., 8 Ex. 88) ; nor can a person recover 
mmpensation 'wbere the pecuniary advantage he has 
lost arose &om a contract between himself and the 
deceased, and not from his relationdiip to him {Sykes 
V. N. E. 22. Co., 44 L. J., C. P. 191). 

(4) If the deceased had obtained compensation 
during his lifetime, no farther right of action aconies 
to his representatives on his decease {Bead v. C, E. 
22. Co., L. 22., 8 Q. B. 555). 

(5) The death must be actually caused by the 
wrongful act for which compensation is sought. 

(6) The action must be brought within twelve 
calendar months after the death of the deceased. 


Broof of Negligence. Eule 31. — As a 
general rule the onus of proving negligence 
is thrown upon the plaintiff (SammacA v. 
White, 11 C. B., N. S. 588; Toomey v. X. ^ 
B. B. Co., 3 C. B., N. 8. 146). 

Exertion. Whare, how;ever, a thing is solely under 
the sumagement of the defendant or his servants, and 
the accident is snch' as, in the ordinary coarse of 
eyents, does not happ^ to those having &e manage* 
meat of snch things, and nidng proper care, it 
V. It 
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jptimd facie, eviflenoe of negligenoe (ScoH v, Lomian 
Jhek Co., 34 L. J., Ex. 220; Byrne t. Boodk, 2 
mn Sf CoU.722). ^ 

Duties of Ju^e and Jury in case of 
Kegligence. RuI/E 32. — Whether there 
reasonable evidence to be left to the jury, of 
negligence occasioning the injury complained 
of, is a question for the judge. It is for the 
jury to say whether, and how far, the evi- 
dence is to be believed {Met. R. Co. v. Jack- 
son, L. R., 8 a. L. 193^. 

That is to saj, the judge should not leave the ease 
to the jury merely because there is a ecintiUa of 
evidence, but should rather decide whether there is 
reasonable evidence of negligence, and then leave it 
to the jtuy to find whether the facts which afford 
that reasonable evidence are true. The law is thus 
aammarized in the above important ease. “ The 
judge has a certain duty to discharge, and the jurcos 
have another and a different duty. The judge has 
to say whether any facts have been estabHshed by 
uyidraoa Irdm which negligence may be reasonably 
ial^aixed ; tlte jurors have to say whether firom th<X9e 
when submitted to them, negligence ought to 
bb Inlened, It is, in my opinion, of the greatest 
3lupQrtanoe,in the administration of justioe, that those 
Bepastate functions should be maintamed, and should 
distmct. It would be a serious inMaad 
prov|^ of t^e jury, if, in a (»umi where thei» 
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are facts from which negligenoe nAy reasonably be 
inferred, the judge were to withdraw the case from 
the jury, upon the ground that in his opinion negli- 
gence ought not to be inferred. And it would place 
in the hands of the jurors a power which might be 
^exercised in the most arbitrary manner, if they were 
at liberty to hold that negligence might be inferred 
from any state of facts whatever. To take the in- 
stance of actions against railway companies : a com- 
pany might be unpopular, imi)unotnal and irregular 
in its service, badly equipped as to its staff, unaccom- 
modating to the public, notorious, perhaps, for acci- 
dents occurring on the line, and when an actten wae 
brought for the consequences of an accident, jurors, 
if left to themselves, might, upon evidence of general 
carelessness, find a verdict against the company in a 
case where the company was really blameless. It 
may be said that this would bo set right by an appli- 
cation to the court in banco, on the ground that the 
verdict was against evidence ; but it is to he observed 
that such an application, even if successful, would 
only result in a new trial. And on a second trial, 
and even on subsequent trials, the same thing might 
happen again.” 
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CHAPTEE vn. 

Of ApULTBET. 

Definition. Eule 33. — ^Adultery is tite 
^ving criminal intercourse with the wife or 
husband of another. 

As between man and wife, the law, under certain 
oondii^ons, gives a remedy by divorce, but of this it is 
not my intention here to treat. It also gives to an 
injured husband a further remedy. 


Damages. Eule 34. — A husband may in 
a petition to the Divorce Division of the 
High Court claim damages from any person 
on the groimd of his having committed 
adultery with his (the petitioner’s) wife (20 
21 Viet. c. 85, s. 33). 


Before the passing of the above Act, the remedy 
a husband had against the seducer of his wife 
was an aet|on of criminal conversation, or 

as it was usually called. That action is, how- 
ever, now allolidied, and the remedy indicated in the 



le substituted in its stead. 

; 33 of the same Act, the court is mu* 
to Aheot in what way the damages obtained 
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The usual ^course is, first, to allow thf :petitioner 
his costs, aud, then, to settle the residue oU the wife 
(while she remains chaste) and children, the wife 
taking the interest during her life, and the children 
taking the principal after her death {Mayne on 
Damages, 386; Latlmm v. LatMm and Gethin, ZQ 
L. J., P. M. A. 4Z; Clarke v. Clarke, 31 L. J'., 
P. M. ^ A. 61). 

The court has, however, entire discretion over the 
application' of Ihe damages; and, accordingly, where 
it was proved, on the hearing of the petition, that 
there had been no issue of the marriage, and that 
the respondent was living with the co-respondent, 
the court made the order for the payment of 
damages assessed against the co-respondent part of 
the decree [nisi, instead of postponing it until the 
decree absolute [Evans v. Evans, L. B., 1 P. ^ D. 
36. See also Taylor v. Taylor and Wallis (39 J., 

Mat. 23), where the court refused to settle any por- 
tion of the damages on the wife ; and Meyern v. 
Meyemand Myers, L. B., 2 P. D. 254). 

Mitigation^f Damages. It is obvious that 
it is impossible to assess the damages in the case of 
adultery according to any scale calculated on the 
ground of giving compensation. It is in fact a 
wrong for which no adequate compensation can bo 
given. The damages are therefore more pro|i€Uly 
regarded as in their nature penal, and aooordii^ly 
very much with the more or less heiUous 
circumstances of each case. 
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Sub-rule . — The amount of the damages depends «^o» 
the husband’s drcumstances and eonduet, the terms upon 
whitdi he and Ms mfe lived together, and the wfe’s 
general character (Ad. 899). 

(1) Thus, evidence of the "wife’s adultery with 
other men, before the adultery with tho oo-rei^n- 
dent, is admissible in reduction of damages, as 
showing that the petitioner has lost but a worthless 
wife {Winter v. ffenn, 4: C. Sf P. 498; Foster v. 
Foster, 33 L. J., P. 8f M. 160, «.). 

(2) And so is evidence that the marriage was 
kept secret, and that the defendant did not know of 
it {Cahraft v. Marl of Harhorough, 4: C. 8f P. 501). 

(3) So, also, are letters from the respondent to the 
co-respondent enticing him to commit tho adultery 
{Elsam V. Fatccett, 2 Esp. 662). 

(4) So, also, where the husband and wife are 
living apart in different families, for their mutual 
convenience (as opposed to a total sepaiution), the 
damages may be thereby reduced {Edwards v. Crock, 
4 E^. 39). 

Exceptions. A petitioner will not be entitled to 
recover if he has been a party to his own dishonour, 
either by giving his wife a general licence to conduct 
herself as she pleased with men generally, or by 
oonsentmg to the particular adultery with the oo- 
respandent, or by having permanently and totally 
given up all' advantage to be gained from her 
soc^y (Alde|8on, B., Winter v. Mcnn, 4 C. Sf P. 

condoning the adultery {Morris ▼. 
Mortis, 30 M. Ill), 



Thxu^ a wife to live as a j^rostltute^ is 

a bar iK> damages for adultery with, her {Cibler y. 
Skper, (tied 4 T. M. 655). 

Such is a brief exposition of the law relating to a 
husband’s remedies against the seducer of Ms wife. 
With r^ard to matrimonial wrongs as between hus- 
band and wife, they do not come within the scope of 
tins wo^ being in my opinion certainly not forts, 
more probably wrongs ex contraetu, but stOl more 
probably wrongs mi generis and unique. 
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CHAPTEE Vin. 

Of Injuries to Eights op Ser^tice. 

Definition. Rule S5 . — ^An injury to ser- 
vice consists in (either directly or indirectly) 
wrongfully depriving another of the services 
of his child or servant (see Berringer v. 
G. E. R. Co., L. R., 4 C. P. D. 1G3). 

This tort usually occurs through the debauching of 
a child or servant; but it is by no means confined to 
that, for it equally applies where one entices a 
servant away from his master, or wilfully or negli- 
gently inflicts corporeal injury on the servant or 
child so as to incapacitate them from performing 
their duties. The gist of the wrong is the inter- 
ference with the plointijff’s right to the services in 
question, although, as will be seen hereafter, this is 
BOQtewhat of the nature of a legal fiction nowadays. 

Direct Iiynriee to Servants and Children, 

jEt^LE 86. — Every person is liable to an ac- 
tion who wron^lly injures another’s child 
or servant,. so as to incapacitate them from 
peftemin^heir usual duties (see Bminger 
1?. M, jf. Co,, unless suoh^ injury 
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causes the immediate death of the servant or 
child, in which case no action is maintainable 
( Osborn v. CHUet^ L. J?., 8 Ex. 88). 

Seduction. Rule 37. — Every person de- 
signedly (1) procuring a servant to depart 
from the master’s service during the stipu- 
lated period of service, or a child to depart 
from that service while it exists, or (2) har- 
bouring a servant, after wrongfully quitting 
the master, or (3) debauching such servant or 
child so as to incapacitate them from render- 
ing such service, is liable to an action [Inimley 
V. Gyc, 2 Ell. ^ Bl. 224 ; Blake v. Lanyon, 
2 T. R. 221). 

Thus, il I employed (against the will of his master) 
an apprentice or servant before the expiration of his 
term of service, I should be liable, for by so doing I 
should be afEording him the means of keeping out of 
his master’s service. 

Contract of Service when implied. Sub- 
rule 1. — In order to svpport an action for seduction^ it 
is sufficient if a contract of service can he implied from 
the relation hetmenthe pMnttJf and the alleged servant; 
and where a daughter is seduced very slight services will 
suffice to give a right of action. 

(1) Thus, in Evans v. Walton {L. M., 2 0. P. 615), 
the daughter of the plaintifE (a publican), who lived 
witii him and acted as his barmaid, but without any 
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ea^HcesB oontraot; or wages, was iaduoed by ib.e de> 
legadant to leave hor father’s house : it was held, that 
the relation of master and servant might he implied 
from these drcnmstances, and that it matters not 
whether the service is at will or for a fixed period. 

(2) So such small services as milking, or even 
making tea, have been held sufficient {BmneU v. 
AUcoH, 2 T. R. 166 ; Carr v. Chrk, 2 Chit. R. 261). 

(3) Where the daughter lived at, and assisted in 
the duties of, the house from six in the evening imtil 
seven in the morning, and the rest of the day was 
employed elsewhere : it was held sufficient evidence 
of service {Rkt v. Taux, 32 L. J., Q. B. 387) ; and 
where the daughter is a minor, living with her f ath», 
service will be presumed {Harris v. Butler, 2 M.^ W. 
642). 

(4) But where the daughter at the time of the 
seduction is acting as housekeeper to another person, 
the action wiU. not lie {Dean v. Peel, 5 Bast, 45) ; not 
even when she partly supports her father {Manley v. 
Meld, 29 L. J., C. P. 79). 

(6) The plaintiff’s daughter, being under age, left 
his house and went into service. After nearly a 
month, the master dismissed her at a day’s notice, 
and the next day, on her way home, the defendant 
aednoed her: it was held, that as soon as the real 
service was put an end to by tho mast^, wheth^ 
inghtfoHy or Wrongfully, the ^1 intending to return 
home, the xi^t of her faiher to her servipes revived, 
therefore, suffioient.evidenoe of serviee 
IW ijittantaia W action for , the seduotion {Terry r. 

3 Q. B. 699). 
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(8) When the obild is only absent from her faf|ier*s 
house on a temporaiyvisit, there is no termination of 
her emvioes, providing she still oontinues, in point of 
fact, one of his own household {Qriffiths v. Teetjen, 15 
a B. 344). 

Belation of Master and Servant at time 
of SeduotioiL Sub-rule 2. — The relation of master 
md servant nntsf exist at the time of the seduction 
{Davies v. Williams, 10 Q. B. 726); and it woHld 
tg^ear also that the eonfinenmnt, or illness, of the girl, 
must have happened irhile she was in the plaintiff’s 
service. 

(1) Thus, the plaintiff’s daughter was in service as 
a governess, and was seduced by the defendant whilst 
on a three-days’ visit, with her employer’s permission, 
to the plaintiff her mother. During her visit she 
gave some assistance in household duties. At the 
time of her confinement she was in the service of 
another employer, and afterwards returned home to 
her mother: Hold, that there was no evidence of 
service at the time of the seduction. And also, by 
Kelly, 0. B., and Martin and Bramwell, BB., that 
the action must also fail on the ground that the oon- 
jQnement did not take place whilst the daughter was 
in the plaintiff’s service {Sedges v. Tagg, L. B., 7 Ex, 
283). 

(2) In Long V. Keightley, however (11 Jr. Bg^, 
0, L. 221, C. P.), there was held to be a sufficient 
law of service under the following oirouznstsnflW. 
3!he idaintiff ’s daughter, aged twenty-four years, irw 
seduced in the house and service of the ^alntiff. Tho 
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day after she left Ireland for America, pursuant to a 
prior arrangement. Finding herself pregnant while 
in service there, she returned to her native country, 
and went to stay at her sister^s house, where she was 
confined. Afterwards she returned to the house of 
her mother (the plaintiff). On the authority of 
Hedges v. Tagg^ it was argued, that inasmuch as the 
confinement did not take place while the daughter 
was in the service of her mother, the action must 
fail. But the court distinguished the two cases on 
the ground, that in Hedges v. Tagg^s case the girl’s 
confinement happened when she was in the service of 
another ; while in the case in discussion she was con^ 
siruetiveJy in the service of the plaintiff directly she 
returned to Ireland. 


Misconduct of Parents, Sub-rule 8.~If a 

parent has introduced his daughter or has encouraged^ 
profligate or improper persons, or has otherwise courted 
his men injury, he lias no ground of action if she be 
seduced. 

Thus, where the defendant was received as the 
daughter’s suitor, and it was afterwards discovered 
by the plaintiff that he was a married man, notwith- 
standing which, he allowed the defendant to continue 
to pay his addresses to his daughter on the assurance 
that the wife was dying, and the defendant seduced 
the daughte| : it was held, that the plaintiff had 
' .IrcNght about his own injury, and had no e?ound of 
V. Scoott, 1 Peake, 316), 
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Damages. Although the gist of the action is 
loss of service, yet the law somewhat inoontistently 
ordains that — 

Rule 88. — In addition to tlio actual damage 
sustained, ajad any expenses which ho has been 
put to by a servant’s or daughter’s illness, 
damages may be given for the loss which the 
plaintiff has sustained of the society and com- 
fort of a child who has been seduced, and for 
the dishonour he has received and the anxiety 
and distress which he has suffcre^fl [Bedford 
V. McKmwn, 3 Esp. 120; Terry v. Jlufchmson, 
L. E., 3 Q. B. 599). 

Aggravated Damages. Suh-mle 1. — Where 
more than ordinarili/ base methods have been employed 
by the seducer, the damages may be aggravated on that 
account. 

Thus, if he makes advances under the guise of 
matrimony, and being civilly received by the plain- 
tiff, repays ^ kindness with this worst of insults, 
the damages will probably be exemplary (see Judgt. 
Tullidge v. Wade, 3 Wits. 18). 

Exception. But a promise to marry is no aggra- 
vation, the breach of it being a distinct grormd of 
action, having an appropriate remedy. 

• 

Mitigated Damt^es. Sub-rule 2 . — The d^etv- 
dant may show the loose character of the daughter ir 
mitigation of damages. 
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jlhus, the defendant may call “witnesses to prove 
ttat they have had sextial interoonrse with the girl 
previously to the seduction {Eager v. Onmwood^ 16 
£. Ex, 236 ; Verry v. Wathm^ 7 (7. ^ P. 308). 

The damages for seduction are generally veiy large 
and exemplaiy, and the court will seldom interfere 
with them on the ground of being excessive. 

Sub-rule 8. If the defendant has induced a sermnt 
to have )m master'* s semce^ the latter may reem&r any 
gam ulnch the defindmt has derived from the sermnfs 
labours {Foster v. tSteivart^ 3 M S, 201). 


limitation. Eule 39. — An action for 
seduction must be commenced within six 
years (see 21 Jac. 1, c. 16, 3). 
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CHAPTER IX. 

Of Tebspass to Land and Hisfossbssion. 


Section I. 

Of Tre^ass quare clausum fregit. 

Definition. Rule 40. — ^Trespass qmre 
clausum fregit^ is a trespass cordmitted in 
respect of another man’s land, by entry on 
the same without lawful authority. 

What constitutes. Rule 41. — ^An action 
lies for trespass quare clausum without 
proof of actual damage. 

(1) Thus, driving nails into another’s wall, or 
placing objects against it, are trespasses {Lawrence v. 
Obec, 1 8tark^22', Gregorys. Piper, 9 B. ^ C. 591). 

(2) So, it is a trespass to allow one’s cattle to stray 
on to another’s land, unless there is contributory mis- 
oonduot on his part, such as keeping in disrepair a 
hedge which he is bound by prescription or otherwise 
to repair {Lee v. Riley, 34 L. J., C. P. 212) j but, if 
no Such duty to repair esists, the owner of cattle is 
liable for their trespasses even upon uninclosed land 
{Boyk T. Tamim, 6 B.^0, 337), and for all natuxally 
resolting damage. 
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(8) Where one has authority to use another’s land 
for a particular purpose any user going beyond the 
authorized purpose is a trespass. Thus, where the 
lord of a manor entitled by custom to convey mine- 
rals gotten tiithin the manor along subterranean pas- 
sages under the plaintiff’s land, brought thereimder 
minerals from mines gotten outside the manor, it 
was held to be a trespass {Eardleg v. Lord QranmlU^ 
24 W. R. 528). 

Ereeptiom. (1) Retaking Goods. — If one takes 
another’s goods on to his land, the latter may enter 
and retake them {Patricl v. Coiertek, 3 M. ^ JT. 
486). 

(2) Oattle.^Ii cattle escape on to another’s land 
through the non-repair of a hedge which the latter 
is bound to repair, the owner of the cattle may enter 
and drive ihem out (see Ealdo v. Ridge ^ Telo, 74). 

(3) Ristraining for Rent. — So a landlord may enter 
his tenant’s house to distrain for rent, or an officer to 
serve a legal proc^ {Keane v. RegnokU, 2 E. B, 
748) ; but he may not break open the outer door of a 
house* 

(4) Reversioner inspecting Premises, — A reversioner 
of lands may enter, in order to see that no waste is 
being committed. 

(6) Mmapmg Rdnger.^A trespass is justifiable if 
etnnndttod order to escape some pressing danger, 
m in 9 <^o<is* 

&rm^ qf Easement , — And the grantee of an 
miter upon the servient tenement, in 
4o^3aecnssaiy x^airs {Taghr % Whitehead^ 
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(7) PubUe BighU, — ^Land may be entered nnder 
&e authority of a statute {Berner v. li^yor., ^e. of 
Manchester, 26 L. J., Q. B, 311), Or in exercise of a 
publio right, as the right to enter an inn, provided 
there is accommodation {Barney v. Richardson, 3 E. 
4-5.1859). 

(8) Liberum Tenementum. — ^Lastly, land may be 
entered on the ground that it is the defendant’s. 
This latter, known as the plea of liberum tenementum, 
is generally pleaded in order to tiy the title to lands. 


ITrespassers ab Initio. Rule 42. — (1) 
Whenever a person has authority* ^ven him 
by law to enter upon lands or tenements for 
any purpose, and he goes beyond or abuses 
such authority, by doing that which he has 
no right to do, then, although the entry was 
lawful, he will be considered as a trespasser 
ab initio. (2) But where authority is not 
given by the law, but by the party, and 
abused, then the person abusing such autho- 
rity is not a trespasser ab initio. 'Pie 
abuse necessary to rendei* a person a ? tre»; 
psii^er ab initio must be a mii^easane©, and ' 
not a mere 

IJIsfc ii. G. 132). ' 

in the above case, six om^ntezs ehleri^ 
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iaa and were served witli wine, for whioh thej 'paid. 
Being afterwards at their request supplied with mote 
wine, they refused to pay for it, and upon this it was 
sought to rend^ them trespassers ab iniUo, but without 
susceas ; for although they had authority by law to 
enter (it being a public inn), yet the mere non-pay- 
ment, being a non-feasance and hot a mis-feasonoe, 
was not sufficient to render them trespassers. 


Possession necessary to maintain Tres- 
pass. tn order to maintain an action of trespass 
the plaintifE must be in the possession of the land, 
for it is an injury to possession rather than to title. 
But now that different forms of action aro abolished, 
this distinction is of small importance. 

Rule 43. — The possession of land suffices 
to maiutain an action of trespass against any 
person wrongfully entering upon it; and if 
two persons are in jwssession of land, each 
asserting his right to ,it, then the person 
who has the title to it is to be considered in 
actual possession, and the other person is a 
mmro trespasser {Jones t. *‘Cba/pmm^ 2 JSr. 
1821 ). 

Thus af person entitled to thei^ssssiSon of Imds 
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or liooses, dstmot lEiug axt aoiion of .trespass agaiaet 
a ttOSpasser until he is in aotoal poEsession of thotn 
{Myim T. Clark, 14 Q. B, 65) ; hut when he has once 
entered, he acquires the aotnal possession, and such 
possession then dates hack to the tune of the legal 
oominenoement ;his right of entry, and he may 
therefore maintahi^aotions against intermediate and 
then present trespassers {Anderson v. Radeliff, 29 
Jj. J., Q. B. 128; Butcher v. Butcher, 7 B. ^ C. 
402). 

QaUB of Proof of Title. Sub-rule 1.— 

onm lies upon a pritnd fade trespasser, to shorn that he 
is entitled to enter upon land in another'* s possesssion 
{Bromn v. Bateson, T12 A. ^ E. 624 ; Asher t. WhiU 
lock, L. R., 1 Q. B. 1). 

Surface and Subsoil , in different Owners. 

Sub-rule 2. Where one parts teith fhc rigltt to the'" 
surface of land, retaining only the mines, he cannot 
mamtain an action for trespass to the surface (Cox v. 
Momeley, 5 C. B. 649), hut he may for a trespass to 
the subsoil, ai hy digging holes, 8fc. {Cox t. Clue, 17 
JL. J., C. P.,162). So the owner of the surface cannot 
makdain trespass for a suhtdranean encroaehment on 
the mnerals {Reyse t. 22 JL J:, Q. B. SOS), 

ttnkss the sutfaee is disturbed thereby. 

tdgbways, &C. Sub-rule Z.'^When one dedi* 
cates a highly to the public, or grants any other emos 
theiR m land, possession of the ml is not thereby 
pfytied fdth, but only a .nght <f way or other pridkgb 

. 0.2 
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■granted {Cfoodfitk v. AMe)‘, 1 Burr. 133; North- 
angtton v. Ward^^ Wik. 114). 

‘ Am action for trespasses oommitted upon it, as, for 
instance, fey tferowing stones on to it or erecting a 
fcridge over it, may fee tfeerefore maintained fey tlie 
grantor {Every v. Smith, 26 L. J., Ex. 845). 


^ Joint Owners. Eule 44. — Joint tenants, 
or tenants in common, can only sue one 
another in trespass for acts done by one in- 
consistent witli the rights of the other (see 
Jacobs y. Scnard, L. B., 5 II. L. 464). 

(1) Among such acts may fee mentioned the de- 
struction of feuildings {CremccU v. Sedges, 31 L. J., 
Ex. 49), carrying off of soil {Wilkinson v. Sagarth, 
12 Q. B. 837), and expelling the plaintiff from his 
occupation {Murray v. Sail, 7 O. B. 441). 

(2) But a tenant in common of a coal mine may 
get the coal, or license another to get it, not appro- 
priating to himself more than his share of the pro- 
ceeds; for a coal mine is useless unless worked {Job 
y. Botton, B. B., 20 Eq. 84). 

Pflirty-'^alls. There is also one other important 
case of trtop^ feetween joint-owners, m., that 
ariiBng out H a party-wall. t 

, , l^hilHmtel^^ one owim of the wall exektdlkthe oti»r 
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oaner entirely from Ms occupation of it for insta/nce, 

by destroying it, or building upon it) , he thereof commits 
a trespass; but if he pulls it dotm for the purpose of 
rebuild/ing it, he does not (Stedman y; Smith, 26 L. J., 
Q. B., 314 ; Cubiit v. Porter, 8 C. 257). 


Contmning Trespasses. Euii! 45. — ^Wlierc 
a trespass is perman^t and continuing, the 
plaintiff may bring his action as for a con- 
tinuing trespass, and claim damages for the 
continuation ; and where after one action the 
trespass is still continued, other actions may 
be brought until the tresj)ass ceases {Bowysr 
V. Cooh, 4 C. B. 236). 

Distress Damage feasant. It is convenient 
to mention here, a peculiar remedy of landowners for 
trespasses committed by cattle, viz. by seizing the 
animals whilst trespassing, and detaining them until 
reasonable compensation is made (see Ghreen v. BuckeU, 
B. J2., ll Q^i B. J). 275). This is not, however, avifl- 
sHe where animals are being actually tended; in 
such, case Hre .person injured must bring his action. 
A wmewha^ analogous remedy is allowed in the case 
of aaiinals^^® mturce reared by a particulaf person. 
In imoli cases the law, not reoognijang any property 
ih Jbem, do^^ not imake their ownOT lial^^^^ Ihsir 
lireepMses* bcl^ any person injure^ lUay sho^^^ 
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oaptnxe them while trespassmg. Thus, I may kill 
pigeons coming upon my land, but I cannot sue the 
breeder of them {Sanmm v. Mockett, 2 B. ^ 0, 939, 
per Bayley, J.). 

Limitation. Eui^ 46. — ^All actions for 
trespass must be commenced within six years 
next after the cause of action arose (31 Jac. 1, 
c. 16, s. 3). 


SECTION 2. 

Of Dispossession. 

Definition. Rule 47. — ^Dispossession or 
ouster consists of the wrongful withholding 
of the possession of land from the rightful 
owner. 

Speeific Remedy. Before the Judicature Act, 
1873, the remedy for this wrong was by an action of 
ejectment for the actual recovery of the land, and 
^oe that statute it is by an action claiming the 
'xecoveiy of the land. 

i 1 Onus of l^oof. It is obvious that no reasonable 
qntem of law would throw upon the primd facie 
owner of land the burden of proving his title upon 
every occasion that it was called in question; and 
therefore it Is an elementary pundple, that— 

> 4i^-^The daimant must rocover on 
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iJie siaren^li of Ms own titl% and ittot <Mi 
tlie weakness of the defendant’s 
^trachm,5T.R:m). 

Thus, vastB possession Tspnin& facie endenoe of title, 
until the claimant makes out a better one {Stoeetlund 
y. Webber, 1 Ad. ^ JE. 119). 

'Sub-rule l.—JBut where the claimant makes out a 
better title than the defendant, he may recover the lands, 
although mch title may not be indefeasible. ’ 

Thus, where one enclosed waste land, ahd di^ 
without having had twenty years* possesion, the 
heir of his devisee was held entitled to recover it 
agaohst a person who had entered upon it withmit 
any title (Asher v. Whitlock, L. B., 1 Q. B. 1). 

Jus Tartii. A man who may nc^ have in- 
de&asible title as agaiast a third party, may yet 
have a better title than the actual claimant, and 
ther^ore— 

Sub-rule 2 . — The defendant may set up t%e right 
of d third person to the lands, in order to disprove that - 
of the claimant (Doe d. Carter y. Bernard, 13 Q. B. 
945). 

But tire claimant cannot do the same, for posses* 
si^ i^ in genend, a good title against all but the 
true owoa? (ids^f r. Whitish, sup.). . 

JSxcej^kmS* (1) Xa*^ibr!da»d reMfl9»^.--?'Wherethe 
lotion ol landlord and tenant exists b^ween tito 
and defendant, the lan^oid 
Mi| titl^ b^t only the exphnition tii^e Ic^ 

a ioBaat cannot in general dnputie his landhud’s ; 



200 ZABnCDI.ABTOB.T9. 

{Dehmey v. 26 L. J., C. P. 248), milfiSB a 
ia the title appears on the lease itself {8auiidm % 
Ikerryweather, ^ L. J., Ex. 115; Doe d. KnigM ^* 
Smyth, 4 M. ^ 8. 347). But neyertheless he may 
show that his landlord’s title has cx/pired, by astign- 
ment, conveyance, or otherwise (Doe d. MarrvM v. 
Edwards, 5 B. 8f Ad. 1066; Walton v. Waterhouse^ 
1 Wms. Saund. 418). 

The principle does not extend to the title of the 
party through whom the defendant claims prior to 
the demise or conveyance to him. Thus, where the 
claimant claims under a grant from A. in 1818, and 
the defendant imder a grant from A. in 1824, the 
latter may show that A. had no legal estate to grant 
in 1818 (Doc d. Oliver v. Powell, 1 A. ^ E. 631 ; 8 
A. ^ E. 188). 

(2) Servants and Licensees . — The same principle is 
applicable to a licensee or servant who is estopped 
from disputing the title of the person who licensed 
him (Doe d. Johnson v. Baytup, 3 A. ^ E. 188; 
Turner v. Doc, 9 Jf. 4” W. 645). 

Character of Claimant’s Estate. Eule 49. 
— -The claimant’s title may be either legal or 
equitable {smile), provided that he is equit- 
ably better entitled to the possession than 
the defendant. 

Before thei Judicature Act, 1873, it was a well- 
le that a plaintiff in ejeotinent must 
estate (Doc ^. JTorth v. Webi^, 6 (Sfco% 
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189). It ig stibmit|;ed, however, tbat as aH hpmiiies 
of fte High Ootirfc now take cognizance of equitable’ 
rights, an equitable estate will be alone sufficient (see 
and consider principles of Walsh v, Lomdak, L. jB., 
%lCh.Div.Q). 


Limitation. Rule 50. — ^No person shall 
bring an action for the recovery of land or 
rent but within twelve years after the right 
to maintain such action shall have accrued to 
the claimant, or to the person through whom 
he claims (37 & 38 Viet. c. 57, s. 1 ; 3 & 4 
Will. 4, c. 27, s. 2 ; Brassington v. Llewellyn^ 
27 L. J., Ex. 297). 

Exertions. (1) Disability . — Where claimants are 
under disability, by reason of infancy, coverture, or 
unsound mind, they must bring their action within 
six years after such disability has ceased ; provided 
that no action shall be brought after thirty years 
from the accrual of the right (37 & 38 Yict. c. 57, 
ss. 3* 4, 6, and 3 & 4 Will. 4, c. 27, ss. 16, 17). 

(2) AcknoKkdgrmnt of Titk . — ^When any person 
in possesaon of lands or rents gives to the person, or 
the i^ent of the person entitled to such lands or rents, 
an aoknowledgm and signed, of the 

letter’s title, then the right of such last-mentioned 
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peisoii aooraes at, and not before, tbe date at wMoh 
acknowledgment was made, and the statute 
begins to run as from that date {Ley v. Peters 27 
L. J., Ex. 239). 

(3) Eccksiastieal Corporations . — The period in the 
case of ecclesiastical and eleemosynary oorporationB 
is sixty years (3 & 4 Will. 4, c. 27, s. 29). 

Commencement of Period of limitation. 

Sub-rule 1. — The right to tmintain ejectment, aemm 
(a) in tlm ease of an estate in possession, at the time of 
dispossession or discontinuance of possession of the profits 
or rent of lands, or of the death of tlie last rightful 
owner (3 & 4 Will. 4, o. 27, s. 3) ; and, (b) in respect of 
an estate in reversion or remainder, or other future 
estate or interest, at the determination of the particular 
estate. But a rcversmier or remainderman must bring 
his action within twelve years from the time when the 
owner of the particular estate was dispossessed, or within 
sue years from the ^me when he himself becomes entUkd 
i/O the possession, whichever of these periods may be the 
longest (37 & 38 Viet, c, 57, s. 2). 

Biscontinuanoe does not mean mere abandonment, 
but rather an abandonment by one followed by actual 
posimssion by another (see Smith v. Lhyd, 23 L. J., 
Ea. 194; Canrvm t. Eimington, 12 C. S. 1). 

Continnial Assertion of Claim. Sub-rule 2. 

— •JITo defendant is deemed to Mm been in posses^ of 
hnd, mere^jhm the fact of having eat&red upon it^ 



OF TBBSFASS TO UUSm AND DUFOaSESSIOK, 303 


andf on the other hand, a eontinml assertion of claim 
preserves no right of action (3 & 4 Will. 4, c. 27, ss. 
10 and 11). 

Therefore, a man must acfnaUy bring his action 
•within the time limited; for mere assertion of his 
title ■will not preserve his right of action after adverse 
possession for the statutory period. 
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OHAPTEB X. 

Of Private Nuisakces affecting Bealty. 

Definition. Eule 51. — A private nuisance is 
anything done to the hurt or annoyance of 
the lands, tenenjents or hereditaments, cor- 
poreal or incorporeal, of another, not amount- 
ing to trespass. 

(1) Thus a man has an undoubted right to get 
minerals lying in and under his land, hut, in doing 
so, he must not mine or excavate so near to the land 
of his neighbour, as to disturb and cause it to subside ; 
for there is a natural servitude imposed upon every 
owner of land to afford lateral support to the adjacent 
land of his neighbour in its original state, and the 
withdrawal of such support is a nuisance {Humphreys 
V. Brogdrn, 12 Q. B. 739). 

(2) So, where the defendants planted on their own 
land, and about four feet distant from their boundary 
railings, a yew tree, which grew through and beyond 
the rmlings^ so as to project over an adjoining 
ineadow of |he plaintiff, and the horse of the latter 
ate of the ^w tree and died in consequence, the 
'dllpdants were held to be liable {Crowhmrfsi v. Amer^ 
i(he^%oeal Board, L. i?., 4 Ex. Bit. b). 
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Section 1. 

Nuisances to Corporeal Hereditaments. 

Rule 52. — ^Any act or omission of a person, 
whereby sensible injmy is caused to the pro- 
perty of another, or whereby the ordinary 
physical comfort of human existence in such 
property is viaterially interfered with, is 
actionable. 

(1) Fumes. Thus, in the case of Tippings v. St. 
Helens' Smelting Co. (L. F., 1 Ch. 66), the fact that, 
the fumes from the company’s works killed the plain- 
tiff’s shrubs, was held sufficient to support the action ; 
for the killing of the^hruhs was an injury to the 
property. 

(2) Noisy Trade. So, too, it was said, in Crump v. 
Lambert {L. R., 3 Eq. 409), that smoke unaccom- 
panied with noise, or with noxious vapour, noise 
alone, and offensive vapours alone, although not in- 
jurious to health, may severally constitute a nuisance ; 
and that the material question in all such oases is, 
whether the annoyance produced is such as materially 
to interfere with the ordinary comfort of human ex- 
istence. 

(3) And so, again, in Walter v, Selfe (4 D. Q. Sf 
Sm. 322), Yioe-Ohanoellor Knight Bruce said: “ Both 
on principle and authority, the important point next 
£<» decision may properly, I conceive, he put thus : 
Ought this inconvenience to be considered in fact as 
more than fancifui, more than one of mere delicacy 
dr fastidiouBnesB, as an inconvenience materially in< 
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ttofering with the ordinary comfort physioaJly of 
hnhxan existence, not merely according to elegant or 
dainty modes and hahits of living, but according to 
|ilain and sober and simple notions among Eng- 
lidi people?” (and see Sottau v. Dc Held, 2 8m., 
N. 8. 133 ; and Inchbald v. Bohinson, L. B., 4 Ch. 
388). 

(4) Noisy Entertainments. So, too, the coUeotion 
of a crowd of noisy and disorderly people, to the 
annoyance of the neighbourhood, outside grounds in 
which entertainments with music and fireworks are 
being given for profit, is a nuisance, even though 
the entertainer has excluded all impropm: characters, 
and the amusements have been conducted in an 
orderly way ( Walker v. Bremter, L. B., 5 Eq. 25 ; 
and see also Lushhald v. Bobinson, L. B., 4 Ch. 388). 

(5) So, the letting oS of rockets, and the esta- 
blishment of a powerful band of music playing twice 
a week for several hours within one hundred yards of 
a dweUing-hoBpe, are nuisances (Ib.) 

(6) So, if a person allow substances which he has 
brought on his land to escape into his neighbour’s, 
an action lies without proof of negligence in the 
keeping of them. Thus, as we have seen {supra, p. 
16), one who brings or collects water upon his land, 
does so at his peril, for if it escape and injure his 
neighbour, he is liable, however careful he may have 
been {Fktcher v. Bylands, L. B., 3 H. L. 330 ; Fletcher 
V. Smith, L. B., 2 App. Ca. 781), unless the escape was 
caused by sohiething quite beyond the postibility of 
Ms flontrol, #s the act of God or malioe of a third. 
p4st^ (^iehofsCt. Marehnd, L. B., 2 JEr. D'Xil > -Sa® 
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T. «7«&6, L. JS., 4 JEm. Dw. 77) ; but where tbe wateris 
natnrapUy upon the land, the owner is only liable for 
negligence in keeping it. And so, also, where water 
is brought upon land, or into a house, by the defen-^ 
dant, but for the joint use of himsdf and the plaintiff, 
the latter cannot complain of any damage (not attri- 
butable to the defendant’s negligence) which its escape 
may cause to him (Anderson v. Oppenimnm, L. R., 
5 Q. B. 2>. 602). 

(7) Other Examples. Other examples of nuisance 
to corporeal hereditaments, are overhanging eaves 
from which the water flows on to another’s property 
(Battishill V. Reed, 25 L. J., C. P. 290) ; or over- 
hanging trees, or pigstys, creating a stench, erected 
near to another’s house. And it would seem that noisy 
dogs, preventing the plaintiff’s family from sleeping, 
are nuisances, if the jury find that such discomfort is 
caused ; although, where the jury find that no serious 
discomfort has arisen, the court wiU not interfere 
(Street v. Qugicell, Selwyn’s N. P., 13#A cd. 1090^. 

also, a small-pox hospital, so conducted as to spread 
infection to adjoining lands, is a nuisance (MUl v. 
Metropolitan Asylums Board, L. R., 6 App. Ca. 193). 

Beasonableness of Place. Sub-rule 1. — 

Where an act is proved to interfere with the comfort of 
an individml, so as to come within the legal definition of 
a nuisance, it eannct be Justified by the fact that it was 
done in a reasonable place (Bamford v. Turnley, 31 L, 
J., Q. B. 286 ; Hill v. Metropolitan Asylums Board, 
eup.; Truman v. L. B. ^ 8. C. Ry, Co., L. R., 26 Oh. B. 
423). But what would be a nuisance in one loeaUty 
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may mi he one in another (St. Helens^ Smelting Co, v. 
Tijgnngs, 11 H. L. C, 650). 

(1) The spot selected may be very convenient f(*r 
the defendant, or for the public at large, but very 
inconvenient to a particular individual who chances 
to occupy the adjoining land ; and proof of the benefit 
to the public, from the exercise of a particular trade 
in a particular locality, can be no ground for depriving 
an individual of his right to compensation in respect 
of the particular injury he has sustained from it. . 

(2) In St. Helens' Smelting Co. v. Tippings (supra), 
Lord Westbury said : “ In matters of this descrip- 
tion, it appears to me that it is a very desirable thing, 
to mark the difference between an action brought for 
a nuisance upon the ground that the alleged nuisance 
produces material injury to the property, and an 
action brought for a nuisance on the ground that the 
thing alleged to be a nuisance is productive of sensible 
personal discomfort. With regard to the latter,— 
namely, the personal inconvenience and interference 
with one’s enjoyment, one’s quiet, one’s personal free- 
dom, anything that discomposes or injuriously affects 
the senses or the nerves, — ^whether that may or may 
not be denominated a nuisance, must xmdoubtedly 
depend greatly on the circumstances of the place 
where the thing complained of actually occurs. If a 
man lives in a town, it is necessary that he should sub- 
ject himself to the consequences of those operations 
of trade which may be carried on in the immediate 
locality, which are actually necessary for trade and 
commerce, ajnd also for the enjoyment of property, 
and for the! Benefit of the inhabitantf of jthe totm, 
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and the public, at large. If a iuan lives in a street 
where there are numerous shops, and a shop is opened 
next door to him which is carried on in a fair and 
reasonable way, he has no ground of complaint be- 
cause, to himself individually, there may arise much 
dis(k)mfort from the trade carried on in that shop. 
But when an occupation is carried on by one person 
in the neighbourhood of another, and the result of 
that trade or occupation or business is a material 
injury to 'property^ then unquestionably arises a very 
different consideration. I think that in a case of 
that description, the submission which is required 
from persons living in society to that amount of dis- 
comfort which may be necessary for the legitimate 
and free exercise of the trade of their neighbours, 
would not apply to circumstances, the immediate 
result of which is sensible injury to the value of the 
property,” And Lord Oran worth said (referring to 
a case which he had tried when a Baron of the 
Exchequer) : ‘‘ It was proved incontestably that 
smoke did come, and in some degree interfere with 
a certain person ; but I said, ‘ You must look at it, 
not with a view to the question whether abstractedly 
that quantity of smoke was a nuisance, hut whether it 
was a nuisance to a person living in the town of 
Shields: 

CQmin£^ to the Nuisance, Sub-rule 2, — 

It ism ansmr to an action for nuisance^ that the plaintiff 
knew that there was a nuisance^ and yet loent and Uved 
near it {Sole v. Barlow^ 27 L. O. P. 208). 
rOr in the werds of Mr* Justice Byles in the afcoye 

' u, • p ' ■ 
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Cairo, It nsed to be thought that il a man knew that 
there was a nuisance and went and lived near it, he 
could not recover, because it was said it is he that 
goes to the nuisance, and not the nuisance to him. 
That, however, is not law now.” The justice of 
this is obvious from the consideration, that, if it were 
otherwise, a man might be wholly prevented from 
building upon his land if a nuisance was set up in its 
locality, because the nuisance might be harmless to a 
mere field, and therefore not actionable, and yet un* 
endurable to the inhabitants of a dwelling-house. 

Sub-rule 3. — The right to carry on a noieorm trade 
in derogation of the rights of another may he gained hy 
custom, grant, or prescription, hut not the right to carry 
on a trade which creates a puhlie nuisance (see EUiotson 

Feetham, 2 Bing. N. C. 134; and see Flight y. 
Thomas, 10 A. 8f E, 590). 


Section 2. 

Nuisances to Incorporeal Sereditaments. 

Xntrodliotory. A servitude is a duty or service 
which one piece of land is bound to render, either to 
another piece of land, or to some person other than 
ibs owner. The property to which the right is 
attached is- called the dominant tenement, that over 
ilhibh the j^ght is exercised being d^omihated the 
airfient tej|em^ent. 

' ^ ^ are either natural or oonventiomdi 

ench as axe nefi^smiy^ 
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natural adjuncts to the properties to which they are 
attached (such as the right of support to land in its 
natural state), and they apply universally throughout 
the kingdom. Conventional servitudes, on the other 
hand, are not universal, but must always arise 
either by custom, prescription or grant. The right 
to the enjoyment of a conventional servitude is 
called an ememcnt or a profit d prendre ^ according as 
the right is merely a right of user or a right of 
acquisition. 

As to what kind and what length of user will give 
a right to the various kinds of servitudes known to 
our law, and as to what servitudes are governed by 
the common law doctrines of prescription and what 
by the Prescription Act, all these are matters of real 
property law, for which I must refer the reader to 
works on that subject; but wherever I shall here- 
after speak of a servitude imposed, or an easement or 
profit d prendre gained, by custom or prescription, 1 
must be understood to moan properly imposed or 
gained, in accordance with the doctrines of the law 
in reference to such matters of title. 


Disturbance of Bigbt of Support. Eulj: 
53. — Every person commits a tort, who so 
uses his own land as to deprive his neighbom* 
of the subjacent or adjacent support neces- 
sary to retain such neighbour’s land in its 
natural and unencumbered state {BacJchome v. 

p 2 
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Bonomi, 9 H. L. C. 503 ; Birm. Corp, v. Allen^ 
L. B., 6 Oh. D. 284). But, in order to main- 
tain an action for disturbance of tliis right, 
some appreciable damage must be shewn 
{Smith V. ThacJcerah, L. R., 1 C. P. 564), or, 
where an injunction is claimed, some irre- 
parable damage must be threatened {Birm. 
Corp. y. Allen., supra). 

(1) In Humphreys v. Brogdm, Lord Campbell (in 
deliveripg the judgment of the court) said: “The 
right to lateral support from adjoining soil is not, 
like the support of one building upon another, sup- 
posed to be gained by grant, but is a right of pro- 
perty passing with the soil. If the owner of two 
adjoining closes conveys away one of them, the 
alienee, without any grant for that purpose, is en- 
titled to the lateral support of the. other close the 
very instant when the conveyance is executed, as 
much as after the expiration of twenty years or any 
longer period. Pari ratione, where there ai-e separate 
freeholds, from the surface of the land and the mines 
belonging to different owners, we are of opinion that 
the owner of the surface, while mienemnbered by 
buildings and in its natural state, hs entitled to have 
it supported by the subjacent mineral strata. Those 
strata may, of course, be removed by the owner of 
them, so that a sufficient support is left ; but if the 
sui&cie subsides and is mjured by the removal of 
Btrs.ta| although ths operation inay not havs 
,;^Bd^ed negligently nor contra^ to tbe 
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custom of the country, the owner of the surface may 
maintain an action against the owner of the minerals 
for the damage sustained by the subsidence. Unless 
the surface close be entitled to tliis support from the 
close underneath, corresponding to the lateral sup- 
port to which he is entitled from the adjoining 
surface close, it cannot be securely enjoyed as pro- 
perty, and under certain circumstances (as where the 
mineral strata approach the surface and are of great 
thickness) it might be entirely destroyed. We like- 
wise think, that the rule giving the right of support 
to the surface upon the minerals, in the absence of 
any express grant, reservation or covenant, must be 
laid down generally, without reference to the nature 
of the strata, or the difficulty of propping up the 
surface, or the comparative value of the sui’face and 
the minerals.” 

(2) Between the land of the plaintiffs and that of 
the defendants, * who were the owners of a colliery, 
there was an intermediate piece of land, the coal 
under which load been w^orked out some years before 
by a third i3arty. The effect of the cavity in the 
intermediate land was, that when the defendants 
worked their coal, subsidence was caused in the 
surface of the plaintiff’s land. It was admitted that 
if the intermediate land had been in its natural state 
no injury would have been caused to the plaintiffs 
by the defendants’ workings. Held, that the plain- 
tiffs had no right of action against the defendants. 
And Sir G. Jessel, M. R.^' Said; — It appears to me 
that it would be really a most extraordinary result 
that the man upon whom no responsibility 
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originally rested, who was under no liability what- 
ever to support the plaintiffs’ land, should have that 
liability thrown upon him, without any default of 
his own, without any miseonduot or misfeasance on 
his part. I cannot believe that any such law exi^jts 
or ever will exist.” 

Exception. — Companies governed by the Bailway 
Clauses Consolidation Act, 1845, do not acquire any 
such right to subjacent support, by purchasing the 
surface ; and the oAvners of the mines may, after 
having given notice to the company, so as to give 
them tine opportunity of purchasing the mines, work 
them witli impunhy, in the ordinary way {G. Wi Jt, 
Co. V. Bennett^ L jB., 2 II. L. 29). But neither will 
an action lie against the compain" for any damage 
suffered by the mine owner, although perhaps he 
may demand compensation under the act (see Dnnn 
V. Birm, Canal Co.y L. U., 8 Q. B. 42). 

« 

Subterranean Water. Sub-rule l.~An owner 
of land has no at common law to the support of 
Huhferranean toatcr {PojplcweU v. Ilodlinsony L. 

4 Ex. 248). 

Bight may be waived. Sub-rule 2.— The right 
of support may be destroyed or prevented from arising 
hy covenant, grant or reservation, bat the language of 
the instrument must he clear and unambiguous (iZw- 
botham v. Wilson, 8 J3l. L. C. 348 ; Aspden v. Seddon^ 
L. JR.^ 10 Ch* App. 394, and cases there cited)., 

0«,;p|»ort |(^ Buildings. Sub-rule tori is 
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not committed hy mte, who so deals with his otcn property, 
as to take away the support necessary to uphold his 
mighhmr's buildings, unless a right to such support has 
been gained by grant, express or implied {Partridge v. 
800 ft, 8 M. ^ TF. 220 ; Brown v. Robins, H.Sf N. 
186; N.-E. R. po. v. Elliott, 29 L. J., Ch. 808; 
Angus v. Bolton, L. R., 4 Q. B. B, 162). 

(1) Thus, in Partridge v. Scott, it was said that 
“ rights of this sort, if they can he established at all, 
must, we think, have their origin in grant ; if a man 
builds a house at the extremity of his land, he does 
not thereby acquire any easement of support or 
otherwise over the land of his neighbour. He has 
no right to load his own soil, so as to make it require 
the support of his neighbours, unless he has some 
grant to that effect.” 

(2) So again, as between adjoining houses, there 
is no obligation towards a neighbour, cast by law on 
the owner of a house, merely as such, to keep it 
standing and in rejmir; his only duty being to 
prevent it from being a nuisance, and from fadiing 
on to his neighbor’s property {Chandlery. Robinson, 
4 Ex. 163). 

(3) But where, on the other hand, houses are built 
by the same owner, adjoiidng one another, and 
depending upon one another for support, and aire 
afterwards conveyed to different owners, there exists, 
by a presumed grant and reservation, a right of 
support to each house from the adjoining ones 
{Richards V. Rose, 9 Ex. 21S). 

(4) And so, where adjoining houses are built by 
separate owners, a right of support noay 
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by long user {Hide v Thornboroughj 2 <7. ^ JT. 250 ; 
Angus v. Dalton^ L, JFZ., 6 App. Ca, 740). 

[N.B. — The whole subject of the support of build- 
ings was under the consideration of the House of 
Lords in the celebrated case of Angus v. Dalton^ 
which was twice argued before their lordships. In 
the Queen’s Bench Division it was held by two 
judges to one, that where it was admitted that no 
grant by deed had been made, no implication of a 
grant could arise. The Court of Appeal and the 
House of Lords reversed this, holding that the 
enjoyment during twenty years of the support, 
in point of fact, raised a presumption that the 
plaintiffs were entitled thereto as matter of right, 
and that the circumstance that no grant of the 
easement had been made was not material ; although 
it was open to the defendant to rebut the presump- 
tion by evidence, either that the owner of the 
servient tenement did not know the nature of the 
easement, or was incapable of making a grant. The 
student should study the judgments in this case 
carefully.] 

Extra Weight of Buildings. Sub-rule 4.— 

The owner of land may maintain an action for a disturb- 
anc0 of the mtural nghi to support for the surface^ 
notuithstandhig buildings have been erected upon it, 
provided the weight of the buildings did not came the 
i}ijury {Brotm v. Bobins, H. Sf N. 186 ; Stroyan v. 
KmwUsyQ ih^bA). 
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Light and Air. Rule 54. — There is no 
right ex jure naturwy to the free passage of 
light and air to a house or building (2 & 3 
Will. 4, c. 71, s. 6) ; but such a right may 
be acquired, either by grant from the con- 
tiguous proprietors, or by prescription. 
Where such a right has been gained, no 
person will be allowed to inteiTupt such 
passage, unless he can show that, for what- 
ever piu’pose the plaintiff might wish to em- 
ploy the light, there would be no material 
interference wnth it by the alleged obstruc- 
tion {Yates V. Jaclc^ L. 11., 1 Ch. 295 ; and see 
per Best, C. J., in Bach v. Staccij, 2 C. ^ P. 
465, and Dent v. Auction Alart Co., L. It., 2 
Eq. 245 ; Rohson v. Whittingham, L.R., 1 Ch. 
442, and Thecd v. Debcnham, L. R., 2 Ch. D. 
165). 

(1) Thus, in Yates v. Jack (sup.), where it was con- 
tended that the plaintiff was not entitled to relief, 
because, for the purpose of his then present trade, he 
was obliged to shade and subdue the light, and 
that therefore he suffered no actual damage, Lord 
Cranworth said : “ This is not the question. It is 
comparatively an easy thing to shade off a too 
powerful glare of sunshine, but no adequate sub- 
stitute can be found for a deficient supply of day- 
light. I desire, however, not to be understood as 
saying that the plaintiffs would have no right to ah 
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injunction unless the obstraction of light were suoh 
ias to be injurious to them in the trade in which they 
are now engaged. The right conferred, or recognized, 
by the statute 2 & 3 Will. 4, c. 71, is an absolute 
and indefeasible right to the enjoyment of the light, 
without reference to the purpose for which it has 
been used. Therefore, I should not think the defen- 
dant had established his defence, unless he had 
shown, that, for whatever prirpose the plainti& 
might wish to employ the light, there would be no 
lEaterial interference with it” (and see Aymley v. 
Ghver, L. R., 1« Eq. 544, and 10 Ck. 283). 

(2) And so, where ancient lights are obstructed, 
the fact that the owner of the building, to which the 
ancient lights belong, has himself contributed to the 
diminution of the light, will not in itself preclude him 
from obtaining an injunction or damages {Tapling v. 
Jones, 11 JI. L, C. 290 ; Arccdcckne v. Kelk, 2 Giff. 
683; Straight v. Burn, L. R., 5 Ch. 163). 

(3) ]l?for will an enlargement of an ancient light, 
(although it will not enlarge the right, Cooper v. Hub- 
hock, 31 L. J., Ch. 123), diminish or extinguish it. 
And, therefore, where the owner of a building having 
ancient lights, enlarges or adds to the number of 
windows, he cioes not preclude himself from obtaining 
an injunction to ^'estrain an obstruction of the ancient 
lights {Ayml^ vi Glover, sup.). 

(4) The deteihant tenement must be a buildii^ ; 
and, therefor^ a person who grants a lease of a hotuse 
and garden, ii not precluded (under the dooiiine of 

from Ms own grant) from 'building 
^0^ gmumd retained by him adjanea#- to"^: 
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house and garden, though, hy so doing, the enjoy- 
ment of the garden, as pleasure ground, is interfered 
with, there being no obstruction of light and air to 
the house {Potts v. Smithy L. B., 6 Eq. 311). 

Exception. Bight over Grantor's Land, — A. man 
cannot derogate from his own grant. 

(1) Therefore, if one grants a house to A., hut 
keeps the land adjoining the house in his own hands, 
he cannot build upon that land so &s to darken the 
windows of the house. And if he have sold the 
house to one and the land to another, the latter 
stands in the grantor’s place as regards the house 
(see per Bay ley, J., Canham v. Fisk, 2 Cr. 8f J. 128 ; 
Swansborongh v. Coventry, 9 Bing. 309 ; Davies v. 
Marshall, De G. ^ Sm. 557 ; Frenen v. Phillips, 11 
C. B., N. S. 449). 

(2) And so, where two separate purchasers buy two 
unhnished houses from the same vendor, and, at the 
time of the purchase, the windows are marked out, 
this is a sufficient indication of the rights of each, 
and implies a grant {Compton v. Bichards, 1 Pr. 27 ; 
Olave V. JIarding, 27 L, J., Ex. 286), 

(3) Similarly, where two lessees claim under the 
same lessor, it is said that they cannot, in general, 
encroach on one another’s access to light and air 
{Coutts V. Gorham, IM.^M. 396 ; Jacomb v. Knight, 
32 X. J., Ch. 601) ; but it would seem that tiiis state- 
ment of the law is too wide, as it is difficult to see 
what right the second lessee can have against the 
ffirst, as no act of his can be a derogation from tiie 
imoond demise; and, indeed, it has been distinctly 
held, that where the grantor sells the land but retahoB 
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the house, there is no duty upon the grantee of the 
land to abstain from building upon it, and the grantor 
cannot prevent him ; for to do so would be as much 
as in tho preceding case, a derogation from his own 
grant {Tflnfc y, 31 L. c/., Eji\ 283). 

Estoppel in case of Disturbance in pur* 
SUance of Licence. Sub-rule . — Tf tho owner of the 
dominant tenement authoriziH the owner of the servient 
tenement^ either verhalhj or otherwise^ to do an aet of 
notoriety tipon his land^ whieh^ when do)H\ tcU! ajfeet or 
put an end to the enjoyment of the easement, and such 
act is done, the lieensor cannot retract. 

Thus, whore A. liad a right to light and air across 
the area of B., and gave B. leave to put a skylight 
over the area, which B. did : it was held that A. could 
not retract his licence, although it was found that 
the skylight obstructed the light and air. For it 
would be very unreasonable, that after a party has 
been led to incur expense in consequence of having 
obtained a licence from another to do an act, that 
other should be permitted to recall his liconco ( Win^ 
ter V. BroeJxwell, 8 East, 309; Wehh v. Eatenmter, 
Palmer, 71). 

Disturbance of Watercourse. Rule 55. — 
Tlie right to the use of the water of a natural 
surface stream, belongs, jure nature and of 
right, to the owners of tlio adjoining lands, 
every one of whom has an equal right to use 
the water which flows in tho stream; and 
eoBseouently,^ no proprietor can ha^o the 
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right to use the water to the prejudice of any 
other proprietors {Chaseniore v. Richards, 7 
II. L. Ca. 349 ; Wright v. Howard, \ S. ^ 8. 
203 ; Dickenson, v. Gr. June. Canal Co., 7 Ex. 
299). There can, however, he no property 
in water which runs through natural unde- 
fined channels underground. {Chasemore v. 
Richards, sup. ; Ballard v. Tomlinson, L. R., 26 
Ch. D. 194). 

(1) Every riparian owner may reasonably use tbe 
stream for drinking, watering his cattle or turning 
his mill, and other purposes, provided ho does not 
thereby seriously diminish the stream (see Emhrcy v. 
Oimi, G Ex. 353). 

(2) If the rights of a riparian proprietor are inter- 
fered with, as by diverting the stream or abstracting 
or fouling the water, he may maintain an action 
against the wrongdoer, even though no actual damage 
has been sustained ( Wood v. Waud, 3 Ex, 748 ; Em~ 
hrey v. Oiccn, 6 Ex. 369 ; Crohsky v. Lightowkr, 
L. R., 2 Ch. 478). 

(3) Where, however, neighbours each possessed a 
well, and one of them turned sewage into his well, 
in consequence whereof the well of the other became 
polluted, it was held by Pearson, J., that no action 
lay ; on the ground that, it bemg settled law that a 
landowner is entitled so to deal with underground 
water on his own land, as to deprive his neighbour 
of it entirely, it follows that he is equally entitled td 
render such water unfit for use by polluting it {JBaE 
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Tomlimmy mpi)^ This case is, however^ still 
imder appeal, and it maj* perhaps be respectfully 
doubted whether it was correctly decided. For there 
seems to be a considerable difference between inter- 
cepting water in which no property exists, on the one 
hand, and sending a new, foreign and deleterious 
substance on to another's property, on the other hand. 
The immediate damnum (viz., the pollution of the 
water) might possibly be no legal damnum; but 
surely allowing sewage to escape into another's 
property (for cujus est solum^ ejus est mqtie ad inferos) 
is of itseK both an injuria and a damnum. 

Penning back W ater. Sub-rule . — If hy imam 
of impediments placed in or across a stream a riparian 
proprietor cames the stream to flood the lands of a pro^ 
prietor higher up the stream j he tcill be liable for damages 
resulting therefrom; and equally if a higher proprieior 
collects water and pours it into the watercourse in a body^ 
and so floods the lands of a proxnietor lower down the 
stream^ he will be liable for damage resulting therefrom 
{Chasemore v, Rhhards^ 7 JOT. L, C. 349 ; Sharpe v. 
Hancock^ S Sc. N, B. 46). 

Exertion. Prescriptive Bights . — Eights in dero- 
gation of those of the other riparian proprietors may 
be gained by grant or prescription {Acton v. Blundell^ 
18 Jf. 1F. 353; Carlyon y. Lavering^ 1 JBT. Jl\^. 

Watercourses. Buus 56.— Aa 

TH|^rcoorse may haye ori- 
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ginallj made imder such circumstances, and 
have been so used, as to give all the rights 
■which a riparian proprietor would have had 
if it had been a natural stream {Suiliffe x. 
Boothe, 32 L. J., Q. B. 136). 

(1) "Where a loop had been made in a stream, which 
loop passed through a field A., it was held that the 
grantee of A. became a riparian proprietor in respect 
of the loop {Nuttall v. Bracewell, L. R., 2 Ex, 1). 

(2) A natural stream was divided immemorially, 
but by artificial means, into fwo branches ; one branch 
ran down to the Eiver Irwell, and the other passed 
into a farm yard, where it supplied a watering trough, 
and the overfiow from the trough was formerly dif- 
fused over the surface and discharged itself by per- 
colation. In 1847, "W., the owner of the land on 
which the watering trough stood and thence down h) 
■the IrweU, connected the watering trough with reser- 
voirs which he constructed adjacent to, and for the 
use of, a mill on the Irwell. In 1865, "W. became 
O'wner of all the rest of the land through which this 
branch fiowed. In 1867, he conveyed the mill, with 
ail water rights, to the plaintiff. In an action brought 
by the plaintiff against a riparian owner on the 
stream above the point of di^vision, for obstructing the 
flow of water, it was held that the plaintiff was en- 
titled to maintain the action {Bolker v. Porrit, L. R., 

107 ; L. R., 10 Ex. {Ex. Ch.) 69). 

(8) But where the watercourse is merely put in 
for a temporary purpose, as for drainage of a farm, 
(E* tiie oainyii^ off of -water pumped from a mine, A 
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neigbbourmg landlord, benefited by tbe flow &oin 
the drain dr stream, oannot sue the farmer or mine 
owner for draining off tlie water, even after fi^y 
years’ enjoyment {Oi'eatrcx v. Hayward, 8 Ex,- 291). 


Private Bights of Way. The only right of 
way which calls for remark in an elementary work of 
this kind, is that which is said to arise by necessity. 

Rule 57. — Where one gi'ants land to an- 
other, and there is no access to the land sold, • 
except through other land of the grantor, or 
no access to the land retained, except through 
the land sold, the law implies, in the one 
case, a grant to the purchaser of a private 
right of way over the land retained, and in 
the other case, a reservation to the vendor of 
a private lighc of way over the land sold 
{Gay ford v. Moffat, L. R., 4 Oh. 133; Pm- 
nington v. Galland, 22 L. J., Ex. 349), and 
any disturbance of such rights constitutes a, 
tort. But Avhen the necessity ceases the right 
ceases, but the right revives again when the 
neeessity reives {Holmes v. Goring, 2 Bing. 
76 ; Fearsor^ r. Spencer, 1 B. ^ S. 584). 

. by a subsequent puroha^ a tom ; 
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approaeh Jiis land ■witliotit going over that of his 
fie^hhotrr, his right to do so ceases ; huf upon the 
rofjs^e of such suhsequent purchase the right revives. 


Disturbance of Common. Rule 68.-— A 
person commits' a tort : — 

(1) Where, haring no right of common, he 
puts beasts on the land ; or, having such 
right, he puts uncominonable ones on to it ; 

(2) Where, being a commoner, he sur- 
charges or puts more beasts on the common 
than he is entitled to put ; and 

(3) Where he encloses or obstructs the 
common. 

(1) The lord may by premriptimi put a stranger’s 
cattle into the common, and also, by a like prescrip- 
tion for common appurtenant, cattle that are not 
commonable may be put into the common ; but, un- 
less such prescription exists, the cattle of a stranger, 
or the uncommonable cattle of a commoner, may be 
driven off, or distrained damage feasant, or their 
owner may be sued either by the lord or a com- 
mouer, 

1[2) Surcharging generally happens where , the 
righ^ of common is appendant, that is to say, where 
the common is limited to beasts that serve the 
^ plough or manure the land, and are levant and 
. or where it is appurtmiaht, 
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that is to say, where there is a right of depasturing a 
limited number of beasts upon the common, which 
number is taken to be the number which the laud, 
in respect of which the common is appurtenant, is 
capable of supporting through the winter if cultivated 
for that purpose {Can v. Lambert^ L. JB., 1 Ex, 168). 
A common in gross can only arise from express grant 
to a particular person and his heirs, and, having no 
connection with his land, the number of commonable 
beasts, unless expressly limited by the grant, is in- 
definite. 

Sub-rule 1. — Common appondant and appurtenant 
being Uniifahle by law, a commoner surcharging the 
common, commits a wrong for tchich the lord may dh* 
train the beabts surcharged, or bring an qction, and any 
commoner may also bring an action, whether the swr- 
charger be the lord or another commoner fUHtcph, Comm,^ 
bk. V. 0 . viii.). 

Obatructioilt The common being free and open 
to all having commonable rights over it, it follows 
that — 

Sub-rule 2. — When the owner of the land or some 
other person so encloses or otherwise obstructs a common 
that the commoim^ is precluded from enjoying the benefit to 
which he is by law entitled, the commoner may fnaintain 
an action (Bteph, Comm., bk. v. c. viii. ; and see City 
Commissioners of Sewers v.* Class, L, i2., 19 Eg. 134). 

This may happen, either hy enclosing the land, or 
ploughing & up, or driving off the cattle, or making 
a warren ai|id so stocking it that the rabbits eat up aJl^ 
^ herbagy The lord rhay, however, lawfully make 
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a wasTOn if the rabbits be so kept tmder as not to oo> 
oasion this injury {Ibid.; and Bulleti v. Langdon, 
a. Mz. 876). 


Other Disturbances. There are certain other 
kinds of disturbance, for which I must refer to larger 
works. Such are disturbance of patronage, pews, 
franchise and tenure. 


Bemedy by Abatement. The law gives a 
peculiar remedy for nuisances by which a man may 
right himself. This remedy is called abatement, and 
consists in thefremoval of the nuisance. 

Rule 59. — A nnisaiico may be abated by 
the party agjp-icved tboreby, so that he com- 
mits no riot in the doing of it, nor occasions, 
in the case of a private nuisance, any damage 
beyond what the removal of the inconveni- 
eiico necessarily requires Comm.,h'k. v. 

c. i.) ; but a man cannot enter a neighbour’s 
land to prevent an apprehended nuisance («). 

(1) Thus, if my neighbour build a wall and ob- 
struot my oncitnt lights, 1 tnay, after notiod and 


It 


S 


It Is generally reiy imprudent to uttempt to abate a nuiaanoe* 
itat b^ter to apply for an Injunction. 

a3 
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request to him to remove it, enter and pull it down 
(£. Y. Romcell, 2 Snlh, 459) ; hut this notice should 
always he given {Davies v. Williams, IG Q. D. 556). 

(2) But where the plaintiff had erected scaffolding 
in order to build, which building when erected would 
have been a nuisance, and the defendant entered and 
threw down the scaffolding, such entry was held 
wholly uniustifiablo (Iforris v. Balcer, 1 Roll. Rep, 
393,/c/. 15). 

(3) Obstructions to w’atercoursos may be abated 
by the party inj tired, whether by diminution or 
flooding {Roherfs v. Rose, L. R., 1 Rj'. 82). 

(4) A commoner may abate an encroachment on 
his common, such as a house {Davies v. Williams, 
supya), or fence obstructing his right {Mason v. 
Cmsar, 2 Mod. GO) ; but he cannot abate a warren 
however great a nuisance, but must appeal to a court 
of justice {Cooper v. Marshall, 1 Burr, 226). 


Bemedy of Beversioners. Rule 60 . — 
WLenovor any wrongful act is necessarily 
injurious to tlie reversion to land, or lias 
actually been injurious to the reversionary 
interest, the reversioner may sue the wrong- 
doer {Bedmgfield v. Omhw, 1 Saund. 322). 

(1) Thus, opening a new door in a house may be 
«XL injury t^ the reversion, even though the house is 
noUe the w^ibe for the alteration ; for the^^ere alte- 
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ration of property may be an injury {Young v. 
Sjwncer, 10 B. ^ C. 145, 152). 

(2) So if a trespass be accompanied with an 
obvious denial of title, as by a public notice, that 
would probably be actionable (see judgment, Dobson 
V. BlachmorCj 9 Q, B. 991). 

(3) So, the obstruction of an incorporeal right, as 
of way, air, light, water, &c., may be an injury to the 
reversion {Kidgcll v. Moore^ 9 ( 7 . B, 364 ; 3Iet. Ass. 
Co. V. Botck, 27 L. J., C. P. 330 ; Greenslade v. 

day^ 6 Bing. 379). 

Sub-rule 1. — The action tcill not lie for a trespass 
or nnisance of a mere transient and temporary character 
{Baxter v. Taylor 4 jB. Ad., 72). 

Thus, a nuisance arising from noise or smoke will 
not support an action by the reversioner {Mumford 
V. 0. W. W. 11. Co., 26 L. J., Ex. 265 ; Simpson 
V. Savage, 26 L. J., C. P. 50). 

Sub-rule 2. — Some injury to the ret^ersion must 
always be proved, for the law will not assume it from 
any acts of the defendant {Kidgell v. Moore, sup.). 
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CnAPTEE XI. 

Of Feaud and Deceit. 

A VEKY important class of -wilful injuries are those 
arising out of fraud and deceit. 

Rule 61. — An action for deceit will lie 

(1) When the defendant Lns, by a fraudulent 
misrepresentation, induced another to act, 
and, so acting, ho has been injured or damni- 
fied (Pa5% V. Frmnany 2 Sin. Z. <7. 71): and 

(2) where, owing to such fraudulent repre- 
sentation made by him to another, some 
third person has been induced to act, and, 
so acting, has been injured or damnified; 
jirovided that such false representation was 
made -witll the direct intent that such third 
person slioiild act in the manner that occa- 
sioned the injury or loss [Lorngridge v. 
2M.^W. 519). 

(1) So, -w^ere one fraudulently misrepresents the 
amount of his business, and the person to -whom 
acuh representation' is made, acting on the faith 
-ihireof, ptufiAasos it and is damnified, ap. fiction of 
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deceit will lie- against the vendor {Dohell v. Sievem^ 
3 -0. 4- a 623). 

(2) Similarly, where a gunmaker sold a gun to B*, 
for the use of C., fraudulently warranting it to he 
sound, and the gun burst while 0. was using it, and 
he was thereby injured: Held, that 0. might main- 
tain an action for false representation against the 
gu nm aker {Langndge v. Levy^ 

Moral turpitude necessary* Sub-rule 1. — 

An action for dumages for deceit cannot he maintained^ 
unless the plaintiff establishes that the dcfc'ndant has 
made a statement false in fact and fraudulent in intent 
(per A. L. Smith, J., Jolffe v, Bahe}% L. 11 Q. 
It D, 274). A statement fake in facf with regard 
to the truth or fahity of which the defendant knows 
himself to he entirely ignorant ^ and which he makes for 
the pu'iyose of receicing some advantage to himself or 
some loss to the plaintiff ^ is fraudulent in intent ; for he 
therehy lies about his state of knowledge. But a statement 
fake in faefy but bond fide believed to he true by the 
defendanty is not fraudulent in intent {Ib. and S. <7., 
judgment of Watkin Williams, J., and see per.Bram- 
well, L. J., in IFeir v. Belly L, 7?., 3 JElso. 1). 243). 

It is now w^ell settled, that in order to make a 
person liable for a fraudulent misrepresentation, he 
luust havd been guilty of some moral WTong (cases 
above cited, and see also GoUim v. EvgnSy 6 Q. Mf- 
Taylor Y. Ashfony 11 ^ TT. 401 ; CharUdp> 

96 ; Kennedy v. PanamUy Sfo, 
i. JK., 2 Q, jB. 680). But it is by no ix^a^ 
to show that the defendant Jmew*, as a 
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what he stated was conceive/^ remarks 
Maule, J., in Evans v. Edmunds (13 C. i?. 786), 
“ that if a man, having no knowledge whatever on the 
subject^ takes npon himself to represent a certain 
state of facts to exist, he does so at his peril ; and if 
it he done either with a view to secure some benefit 
to himself, or to deceive a third person, ho is, in law, 
guilty of a fraud, for he takes upon himself to war- 
rant his own belief of the truth of that which he so 
asserts.” And again, in Taylor v. Ashton (11 3L ^ W- 
401), Parke, B., remarks, “ There may, undoubtedly, 
be a fraudulent representation, if made dishonestly^ of 
that which the party does not know to be untrue, if 
he does not know it to be irueP 

The fraudulent ptnyosc is absolutely essential 
{Thom V. Bigland ^ 8 Ex, 725). If it were otherwise, 
as remarked in Bailey v. Walford (9 Q,B. 197, 208), 
^^a man might sue his neighbour for any mode 
of communicating erroneoxis information; such, for 
example, as having a conspicuous clock too slow, 
since the plaintiff might thereby be prevented from 
attending to some duty, or acquiring some benefit.” 

A PrincipaFs LiabUity for the Fraud of 
Ms Agent. Sub-rule 2, — Though^ as above stafedy 
it is now settled^ that the defendant^ in actions of deceit^ 
must have been guilty of m(yral frauds it has also hem 
after mu^h conflict of opinion y that the fraud of 
the agent y aetif^ within the scope of Ms employment^ is, 
M kmythe frand of the primipal^ 

having for some tins^j 
giSiaranfe^ defendants, sn]^plied J. 
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tomer of theirs, with oats, on credit, for carrying out 
a government contract, refused to continue to do so 
unless he had a better guarantee. The defendants’ 
manager thereupon gave him a written guarantee to 
the effect that the customer’s cheque on the bank in 
plaintiff’s favour, in payment of the oats supplied, 
should be paid on receipt of the government money 
in priority to any other payment “except to this 
bank.” J. D. was then indebted to the bank to the 
amoiuit of 12,000/., but this fact was not known to 
the plaintiff, nor was it communicated to him by the 
manager. The plaintiff, thereupon, supplied the oats 
to the value of 1,227/. The government money, 
amounting to 2,676/., was received by J. D. and paid 
into the bank ; but J. D.’s cheque for the price of 
oats drawn on the bank in favour of the plaintiff 
was dishonoured by the defendants, who claimed to 
detain the whole sum of 2,676/. in payment of J. D.’s 
debt to them. The plaintiff having brought an action 
for false representation : Held, first, that there was 
evidence to go to the jury that the manager knew 
and intended that the guarantee should be unavail- 
ing, and fraudulently concealed from the plaintiff 
the fact which would make it so ; secondly, that the 
defendants would be liable for such fraud in their 
agent {Barwick v. English Joint-Stock Bank^ X. iJ., 
2 ^ 259 ). 

(2) An olHcer of a banking corporation, whose 
duty it was to obtain the acceptance of bills of ex* 
change in which the bank was interested, fraudii- ^ 
lently, but without the knowledge of the president or 
direo^i^ of the bank, made a representation tO 
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whiob, by omitting a material fact, misled A., and 
induced him to accept a bill in 'whicb the bank was 
interested, and A. was compelled to pay the bill: 
Held, that A. could recover from the bank the omoimt 
so paid. In an action of deceit, whether against a 
person or against a company, the fraud of the agent 
may be treated, for the purposes of pleading, as that 
of the principal {Mackay v. Coimnercial Bank of Nmi' 
Brunswick, L. It., 5 B, C. 3!)4. See, also, Addis v. 
Western Bank of Scotland, L. It., 1 11. L. 145, and 
the recent case of ITouhkworth v. City of Glasgow 
Bank and Liquidators, L. R., 5 Apj). Cn. 317). 

Liability of Agent for Fraud of Sub- 
Agent. Sub-rule 3. — A principal agent is not re- 
sponsible for the false representation of a sub-agent 
made on behalf of his principal. 

So the directors of a limited company arc not per- 
sonally responsible for the fraudulent representation 
of an agent of the comi)any, unless such representa- 
tion was made by their inducement or authority 
{Bear v. Stccenson, 80 L. T. 177). 

Fraudulent Character must be in Writing. 

Sub-rule 4:,— No action lies against a person for making 
a false representation of the c&nAuet, credit, ability, or 
dealings of another, with intent to proeure credit, money, 
or goods for such person, unless such false representation 
is in writing, signed by the defendant (9 Gw. 4, o. 14, 
8 . 6 ). 

. Under thiii oet, a false representation as to the 
of an.'gpher person, in order to maintain an 
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aoMoDf Uiust l)e signed bj the person maJdng it, and 
not by an agent {StPiftt. Jembury {P. 0.) and God- 
dard, L. B., 8 Q.P. 244; 9 Q. B. {Ew. Ch.) 301). 
For the same reason, one partner cannot bind his co- 
partners, even though ho has express authority to sign 
{Mason v. Williams, 28 L. T., N. 8. 232). 

Fraudulent Concealment and Non-dis- 
closure. Eule 62. — The general rule, both 
of laiv and equity, in respect of concealment 
is, that mere silence with regard to a material 
fact which there is no legal obligation to 
divulge there would be in the case of a 
contract of insurance), will not avoid a con- 
tract or give a light of action. 

(1) Thus, in the case of sale, although a vendor is 
bound to employ no artifice or disguise for the pur- 
pose of concealing defects in the article sold, (since 
that would amount to a positive fraud on the vendee) 
yet, under the general doctrine of caveat emptor, he is 
not ordinarily bound to disclose every defect of which 
he may be cognisant, although his silence may operate 
virtually to deceive the vendee (see Stom/ m Con- 
iraMs, p. 511, cited with approval in Ward v. Sobbs, 
L, B., 4 App. Ca., p. 26 ; see also Fktclier v. Snell, 
42 £. J., Q. B. 55). 

(2) Thus, die defendant sent for sale, to a public 
market, pigs which he khlw to be infected with a 
contagious disease. They were exposed for sale subjeot 
jo a condition that no warrant would be given to 
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no compensation would be made in respect of my 
fault. No verbal representation was made by, or on 
behalf of, the defendant as to the condition of the 
pigs. The plaintiff having bought the pigs, put 
them with other pigs which became infected. Some 
of the pigs bought from the defendant, and also some 
of those with which they were put, died of the con- 
tagious disease : Held, that the defendant was not 
liable for the loss sustained by the plaintiff, for that 
his conduct in exposing the pigs for sale in the market 
did not amount to a representation that they were 
free from disease (IFard v. Hobbn^ siq).), ‘‘The 
mere fact,” said Brett, L. J., when that case was 
before the Court of Appeal (X. Ji., 3 Q. B. D. 162), 
“ of offering a defective chattel for sale, where nothing 
is said about quality and condition, and nothing is 
done to conceal the defect, gives no cause of action, 
though the seller knows of the defect, and he knows 
that if the purchaser even suspected him of the know- 
ledge he would not buy.” 

(2) So, also, in Peeh v. Gurney {L, X., 6 XT, L. 403), 
Lord Cairns remarks : “ I entirely agree with what 
has been stated by my , noble and learned friends 
before me, that mere silence could not, in my opinion, 
be a sufficient foundation for this proceeding. Mere 
non-disclosure of material facts, however merely 
censurable, however that non-disclosure might be a 
l^round in a proper proceeding at a proper time for 
sel^ng aside in allotment or a purchase of shares, 
Wduld, in my opinion, folin no ground for an action 
in the nature^ of an action for misrepresentation. 

i4 ^7 opinion^ be some active niisrepre^ 
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Bentation of fact, or^ at all eyents, such a partial and 
fragmentary statement of fact, as that the withholding 
of that which is not stated, makes that which is stated 
absolutely false.^’ 

(3) ‘^Even if the vendor was aware,” observes 
Xiord Blackburn, that the purchaser thought the 
article possessed that quality, and would not have 
entered into, the contract unless he had so thought, 
still the purchaser is bound, unless the vendor was 
guilty of some fraud or deceit upon him, and a mere 
abstinence from disabusing the purchaser of that 
impression is not fraud or deceit ; for, whatever may 
be the case in a court of morals, there is no legal 
obligation on the vendor to inform the purchaser that 
he is under a mistake, not induced by the act of the 
vendor ” {Smith v. Hughes^ L. 11,^ 6 C. P. 597). 

Sub-nde 1. — But uhen the vendor docn something 
actively to deceive the vendee^ as where he endeavours to 
conceal the defect by some artificial means^ or where he 
makes a false representation^ then an action will lie^ even 
though he sell with all faults f 

(1) The vendor of a house, knowing of a defect in 
one of the walls plastered it up and papered it over, 
in consequence whereof the vendee was deceived as 
to its true condition, and was damnified : Held, that 
the purchaser could maintain an action of deceit 
{Pickering v. Dawson^ 4 Taunt. 785). 

(2) Again, where a ship was to be taken ^‘with aE 
faults,” and the vendor knew of a latent defect in 
her, and in order to escape* its detection, conceahd it 
and made a fraudulent representation of her condition : 
Held, that an action of deceit would lie {Schneider y. 
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SieaiAf 3 Camp. 606). Sut, oa ih© other hand, wltere 
fm aitiole is sold with all faults, it is quite immaterial: 
how many belonged to it within the knowledge of 
the seller, if he used no artifice to disg^tuse them, and 
to prevent their being discovered by the purohater. 

The veiy object of intz-oduoing such a stipulation is 
to put the purchaser on his guard, and to throw upon 
him the burden of examining aU faults, both secret 
and apparent. I may be possessed of a hozse I 
know to have many faults, and I wish to get rid 
of him for whatever sum he will fetch. I desire my * 
servant to dispose of him, and instead of giving a 
warranty of soundness, to sell him with all, faults. 
Having thus laboriously freed myself from all re- 
sponsibility, am I to be liable, if it be afterwards 
discovered that the horse was unsound?” (Per 
Lord Hlenborough, in Bagshole v. Walters. 3 Camp. 
164.) 
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CHAPTEE XII. 

Of Maintenance. 

Definition. Rule 63. — Maintenance is the 
officious assistance, by money or otherwise, 
preferred by a third person to either party 
to a suit, in which ho himself has no legal 
interest, to enable them to prosecute or defend 
History on Contract^ sect. 578). 

(1) Thus, in the well-known case of Bradlaugh v. 
Newdigdte (L. JR., 11 Q. B. D. 1), the plaintiff, having 
sat and voted as a member of Parliament without 
having made and subscribed the oath, the defendant, 
who was also a member of Parliament, procured 0. 
to sue the plaintiff for the penalty imposed for so 
sitting and voting. 0. was a person of insufficient 
means to pay the costs in the event of the action being 
unsuccessful : Held, that the defendant and 0. had 
no common interest in the result of the action for the 
p^alty, and that the conduct of the defendant in 
ifespeot of such action amounted to maintenance, for 
which he was liable to be sued by the plaintiff. 

(2) But, on the other hand, as a general rule, there 
ia’no doubt that where there is a common interest 
believed on reasonable grounds to exist, maintenande^ 
:^der those circumstances, would be justifiable. “Kie 
oddest authorities aU lay down this quaUfioatuqin, 
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by mstanoes they give, show the sort of mterest 

whicK is A master for a servant, or ii 

servahl for a master, an heir, a brother, a soii*in4aw, 
a brother-in-law, a fellow commoner defending rights 
of common, a landlord defending his tenant in a 
Bxdt for tithes, a rich man giving money to a poor 
man, out of charity, to maintain a right which he 
would otherwise lose (per Lord Coleruhje^ C, in 
BraMmujh v. Newdigate^ L. H,, 11 Q. B. D, 11). 

(3) And, again, inJPkting Company y. FarquMrsmi 
(L, E.yVl CJk D, 49), it was held, that aU persons 
engaged in the trade,tfof plating, had such a common 
interest in impugning the validity of a patent granted 
to a person for nickel plating, that they were entitled 
to subscribe a fund for enabling the defendant, in an 
action brought by the patentee for infringehient of 
his patent, to appeal against an adverse judgment. 
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CHAPTER XHI. 

Of Trespass to and Conversion op Chattels. 

General Rule, Rule 64. — Every dii*ect for- 
cible injury, or act, disturbing the possession 
of goods without the owner’s consent, how- 
ever slight or temporary the act may be, is 
a trespass, whether committed by the de- 
fendant himself or by some animal belonging 
to him. And if the trespass amount to a de- 
privation of possession to such an extent as 
to be inconsistent with the rights of the owner 
(as by taking, using, or destro 3 dng them), it 
then becomes a wrongful conversion {^Fouldes 
V. WillougJihy, % M. ^ W. 540 ; Burroughs v. 
Bayne, 29 L. J., Ex. 185). 

(1) Thus, beating the plaintiff ’s dogs is a trespass 
{Dand y. Sexton, 3 T. R. 37). And so it was held to 
be a trespass where the defendant’s horse injure the 
plaintiff 's mar^ by biting and kicking her {ElUs v. 
Loffm ifon Co,, L. R., 10 a P. 10), 

^2) The innocence of the trespasser’s intentions is 
imiciaterial. Thus, where the sister-in-law of A., 
in^S^al^y after his death, removed some ttf his 
jfwelry, fpcm in which he had 

dl^ to a Oupboard m another, ^ to its 
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safety, and the jewohy suhsequ^tly stolen, it 
was held that the sisfer-in-law had been guilty of a 
trespass, in the absence of proof that her interference 
was reasonably neeessaiy, and was liable for the loss 
(JRnfe V. Gregm-y^ L. Jl., 1 Ex. D. 65). 

(8) So, if one lawfully having the goods of another 
fox a particular purpose, destroy them, ho is guilty 
of trespass and conversion {Cooper v. Willonvat^ 1 
C. B. 692). 

(4) So, if a sheriff sells more goods than are suffi- 
cient to satisfy an execution, he will be liable for a 
conversion of those in excess {Aldred v. Cmstahle, 6 
Q. B. 381). 

(5) So, if A. starts a hare in the ground of B., 
and hunts it and kills it there, it is a trespass ; for so 
long as the hare is upon B.’s land it is B.’s propOTty 
{Sul ton V. Moody, 1 Ld. Baytn. 250). So, rabbits 
bred in a warren are the property of the breeder so 
long as they stay in his land, but not after they have 
left it {ffadesden v. Gtynsel, Cro, Jac. 195). 

(6) Conversion hy innoemt Purchase}'. — The pur- 
chaser of a chattel takes it as a general rule, subject 
to what may turn out to be defects in the title. 
By a purchase in market overt, however, the title 
^obtained is good as against aU the world'(cxoept in 
ibe case mentioned at the end of this chapter). 'If 
not BO purchased, though purchased bon& fide» the 
title obtained may not be good as against the real 
owner. But where the original owner has parted 
with a chattel to A. upon an actual contract, though 
ther^ may be droumstances whidb. enable that owner 

aside that contract, the bon& fide nnrdhaser 
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irola A. wiU obtain an itidofe^asible title, be^oee^ 
tintil the contract is set aside, A- is- in laiJir tiie owner, 
The question, tWefore, in many such eases Will be, 
was there a Oontraot between the real owner and A. ? 
{Cundy v. Lindsay, L. i?., 3 App.. Ca. 459.)- ^hus, 
lilwas a manufacturer in Ireland f Alfred Blenlnm, 
who oooupied a room , in a house looking into Wood 
Street, Cheapside, wrote to L., ' pBoposing a con- 
siderable purchase of L.’s goods, and in his letter 
used this address, “37, Wood Street, GheapiMdei” 
and eogned the letters (without any initiqj for a 
Christian name) with a name so written that it 
appeared to be “ BlenMron & Co.” There was a 
respectable firm of that name oarrying on business 
in Wood Street. The goods were sent there and the 
correspondence was all addressed to Blenfciron & Co,, 
87, Wood Street, and Blenkarn disposed of the goods 
to the defendant, a bona fide purchaser : Held, that 
no contract was ever made with Blenkarn, and that 
even a temporary property never passed to him, so 
that he never obtained such a temporary properly 
which he could pass to the defendant {Cundy v. 
Lindsay, st(p.). > 

Ew^tims. {1) PlaintiJ^’s is a, good 

just^cation that the trespass w^as the result of- the 
plaintiff’s own negligent of wrongful act. 

Thus, if he place his 'hoise and -cart so as to ob- 
struct ihy right of way, I may remote it, and use, 
if hhi^iBaay, foroe f<M?, that^phrpos^ v. Sihmn* 

So, if , his eattle or goods trespassing on 
ll^land get injurMj he has nd reniedy lilVffSis#’ v. S 
220)‘; /unlais.'' I., usevon ''unres^h^b^v 
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amount of force, as, for instance, by cbasing tres- 
passing sheep with a mastifE dog {King v. Rose, 1 
Freem. 347). 

So, if a man wrongfully takes my garment and 
embroiders it with gold, I may retake it ; and “ if 
J. T. have a heap of com, and J. 1). will inter- 
mingle his com with the com of J. T., the latter 
shall have all the com, because this was done by 
J. D. of his own wrong” (Coke, C. J., in Ward v. 
Eyre, 2 Biihfr. 323). And likewise, if one takes 
away my carriage, and has it painted anew without 
i my authority, I am entitled to have the carriage 
without paying for the painting {Hiscm v. Green- 
wood, 4 Ef^p. 174). 

(2) Self-Defence or Defence of Properly. — A trespass 
committed in self-defence, or defence of property, is 
justifiable. 

Thus, a dog chasing sheep or deer in a park, or 
rabbits in a warren, may be shot by the owner of the 
property in order to save them, but not otherwise 
{Welk V. Head, 4 C. P. 568). 

But a man cannot justify shooting a dog, on the 
ground that it was chasing animals /er® naturm ( Vere 
V. Lord Cawdor, 11 East, 569), unless it was chasing 
game in a preserve, in which case it seems that it 
may be shot in order to preserve the game, but not 
after the game are out of danger (Reade v. Edwards, 
34 L. J., G. P. 31). 

(3) In exercise of Right. — A trespass, committed in 
exerdse of a man’s own rights, is justifiable. 

Thus, se^ng goods of another, und^ a lawful dis- 
for or damogo i. larfuL^ 
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(4) Legal Authority . — ^Due process of law is a good 
justification. 


Possession, Rule 65. — To maintam an 
action merely for trespass or conversion, the 
plaintiff must be the person in actual or con- 
structive possession of the goods {Smith v. 
Miller, T, R. 480). But the person entitled 
to the reversion of goods may maintain an 
action for any injury done to them 

{Tancred v. Allgood, 28 L. J., Ex. 362 ; Lancas. 
Waggon Co. v. Fiizhugh, 30 L. J., Ex. 231 ; 
3Iears v. L. ^ S. W. R. Co., 11 C. B., N. S. 
854). 

Possession follows Title. Sub-rule 1 . — A 

legal right to the 2 iossc.mon of personalty draws to it the 
possession {Balmc v. Mutton, 9 Bing. 477). 

(1) Thus, where the person in temporary possession 
(as a carrier) delivers my goods to the wrong person, 
then, as the immediate right to the possession of them 
becomes again vested in me, so the law immediately 
invests me with the possession, and I can maintain 
an adion for them against either the bailee or the 
purchaser {Cooper v. Wilhmcd, 1 C. B. 672; Wild v. 
Pi^ord, 8 M. 4- W 443). 

(2) Sale of Property under lAen. And so, vdien, 
by a sale of goods, the property in them has passed to 
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the ptircliaser, subject to a mere lien for the price, 
the vendor will be liable for conversion if be resdls 
and delivers tbenx to another. But in such a case 
the plaintiff will only be entitled to recover the value ^ 
of the goods, less the sum for which the defendant * 
had a lien upon them {Page v. Edulgee^ L, JB., 10,P. 
127 ; Martindale v. Smithy 1 Q. B, 389). 

(3) And, on the same principle, an administrator 

may maintain an action for trespass to goods, which 
trespass was committed previously to his grant of 
letters of administration {Thorpe v. Smallwood^ 5 
Jf. 4- 760). 

(4) So a trustee, having the legal property, may 
sue in respect of goods, although the actual posses- 
sion may he in his cestui que trust ( Wooderman v. 
Baldockf 8 Taunt 676). 


What Possession suffices. Sub-rule 2.-— 

Any possession is sufficient to sustain an action for tres^ 
pass or conversion against a tvrongdoer. 

Thus, in the leading case of Armory v. Belamine 
(1 Sm, L. 0- 315), it was held that the finder of a 
jewel, could maintain an action against a jeweller to 
Tif:hom he had shown it, with the intention of selling 
it, and who had refused to return it to him ; for his 
possession ^ave him a good title against all the world 
eiicept the true owner. (See also Elliott v. 

T W In short, a defendant cannot set 


up aj/'W a person in actual possession. 

I But where the possession of the plaintiff is hot actual, 
: W the de^ndwt 

\tbjmJerUi; 
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iroon. a good title, and if the Mtle be bad there caa be 
no constructive possession (see I^dke v. Loveday^ 4 
if. 4- 973). 


Joint Owners. Rule 66. — A. joint owner 
can only maintain trespass or conversion 
against his co-owner, when the latter has 
done some act inconsistent with the joint- 
ownership of the plaintiff (2 Wnis. JSaundu 
47 0 ‘ and see Jacobs v. Senard, L.R., 5 S. L. 
464). 

(1) Thus, a complete destruction of the goods 
would bo sufficient to sustain an action, for the plain- 
tiff’s interest must necessarily be injimed thereby. 

(3) But a mere sale of them by one joint owner 
would not, in general, be a conversion, for he could 
only sell his share in them. But if he sold them in 
market overt, so as to vest the whole property in the 
purchaser, it would be a conversion {Mayluiw v. Mer- 
ric1c, 7 C.B.22Q). 


“Trespass ab initio, Rule 67.— If one, 
lavjinlly taking a chattel, bpt not absolutely, 
abuses or wastes it, he renders himself a taces- 


fi^ier ab initio ( T. Watts, 1 T. B, 1^). 
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Thus, if one find a chattel, it is no trespass to keep 
it as against all the world except the rightful owner ; 
but if one spoil or dumage it, and the rightful owner 
eventually claim it, then the subsequent damage 
will revert back, and render the original taking un-. 
lawful {Ibid.). But, as against the true owner, a 
man commits no conversion by keeping the goods 
until he has made due inquiries as to the right of the 
owner to them {Vaughan v. Watt, ^ M. ^ IF. 492; 
and see Pillott v. Wilkinson, 34 L. J., Ex. 22). 


Becaption. Eule 68. — When any one has 
deprived another of his goods or chattels, the 
owner of the goods may lawfully reclaim and 
take them, wherever he happens to find them, 
so it be not in a riotous manner or attended 
with breach of the peace. 


Bemedies by Action. By the effect of the 
Judicature Acts, the distinction in form between 
actions has been finally abolhftied, so that the former 
actions of trespass (which lay for an interference with 
goods), trover (which lay for a wrongful conversion of 
goods), and detinue (which lay for a wrongful de- 
tniuesr of goods) no longer exist, although that of 



OF TKESPASS TO AND CONVEBSION OF CHATTELS. 340 

replevin is, at all events in its inception, still different 
from all other actions. It will, therefore, be con- 
venient to consider the ordinary form of action first, 
and the action of replevin by itself afterwards. 

Ordinary Remedy by Action. Rule 69. 
— ^Wliererer there has been a trespass, or 
wrongful conversion, or wrongful detention 
of a chattel, an action lies, at the suit of the 
person injured, for damages. And where the 
defendant still retains the chattel, the court, 
or a judge, has power to order that execution 
shall issue for return of the specific chattel 
detained, without giving tlio defendant the 
option of pajdng the assessed value instead ; 
and if the chattel cannot bo found, then, 
unless the court or judge shall otherwise 
order, the sheriff shall distrain the defendant 
by all his goods and chattels in his bailiwick 
till the defendant renders such chattel (Com. 
Law Proc. Act, 1854, s. 78). 


Repleyin. This remedy is, practically speaking, 
applicable only in cases of goods unlawfully dis- 
trained., 

Rule 70. — The owner of goods distrained, 
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is ontitlod to hayo them returned upon giving 
such security as the law requires, to prose- 
cute his suit, without delay, against the dis- 
trainer, and to return the goods if a return 
should bo awarded (see 19 & 20 Viet. c. 108, 
ss. 63 — 66). 

Tho application for the replevying or return of the 
goods is made to the registrar of the county court of 
the district where the distress was made, who there- 
upon causes their return on the plaintiff’s giving 
sufficient security. The action must he commenced 
within one month in the county court, or within one 
week in ono of the superior courts ; hut if the plain- 
tiff intends to take the latter course, it is also made a 
condition of tho replevin hond that the rent or 
damage, in respect of which tho distress was made, 
exceeds 20/., or else that he has good grounds for 
believing that tho title to some coiporeal or incorpo- 
real hereditaments, or to some toll, market, fair, or 
franchise, is in dispute (19 & 20 Yict. c. 108. s. 95h 


Waiver of Tort. Rule 71. — ^Whon a con- 
version consists of a wrongful sale of goods, 
the owner of them may waive tho tort, and 
sue the dofondant for tho price which he 
obtained fpr them, as money received by the 
defendantlfor the use of the plaintiff {Lamine 
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V. Dorr ell, 2 L. Raym. 1216 ; Oughton v. Sep- 
pings, 1 Ad. 241 ; Nofley v. Buck, % B.^ 
C. ICO). But, by waiving the tort, the 
plaintiff estops hiniself from recovering any 
damages for it {Brewer v. Sparrow, 1 B. ^ 
C. 310). 


Stolen Goods. Eule 72. — If any person 
who has stolon property, or obtained it by 
false pretences, is prosecuted to conviction 
})y or on behalf of the owner, the projiorty 
shall bo restored to the OAvner, and the court 
before whom such person shall bo tried shall 
have .power to order restitution thereof (24 
& 25 Viet. c. 06, s. 100). 

Therefore, even if the goods were sold by the thief 
in market overt (which at common law gives an in- 
defeasible title to the purchaser), yet, by this section, 
they must be given up to Oio original owner. And 
whore no order is made under the act, yet the act 
revests the goods, and gives the owner a right of 
action for them {Scattergood v. Siimfer, 19 L. J., 
Q. R 447). 

But, where an actual contract for the sale of goods 
is obtained by a false pretence, and the goods are 
delivered imder the contract, and are subsequently 
sold by the offender to an innocent third paaty, the 
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latter acquires a good title. For although the contract 
was obtained by a false pretence, yet the goods passed 
under it to the offender with the knowledge of the 
true owner, and the innocent purchaser will not be 
allowed to suffer (see Moyce v. Nen'ington^ L, J2., 4 
Q. B, D, 32, and Badcoek v. Lawson^ ih. 394). 


Limitation. Rule 73. — ^All actions for tres- 
pass tOj or conversion, or detainer of goods and 
chattels, must be commenced within six years 
next after the cause of action arose. 
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CHAPTEE XIV. 

Of Infeinoements op Trade Marks and Patent 
Eight and Copyright. 

Although the subject of trade marks, patent right, 
and copyright forms a separate group, practically 
standing apart from ordinary torts, and looked upon 
as a specialty to which a few practitioners wholly 
devote themselves, yet, strictly speaking, infringe- 
ments of these 'rights are torts, and, as such, demand 
some notice (necessarily very elementary) to he taken 
of them, even in a small work like this. 


Section 1. 

Infringement of Trade Marks and Trade Names. 

Definition. Rule 74. — (1) A trade 
the symbol by which a man causes his goods 
or wares to be identified and known in the 
market, and must now consist of one or 
more of the following essential particulars, 
namely : — 

(a) The name of an individual or firm 
printed, impressed or woven in some par- 
ticular and distinctive manner ; or 
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(b) A written signature or copy of a 
written signature of an individual or firm, 
or a distinctive device, mark, brand, heading, 
label, ticket, or fancy word or words not in 
common use, but not a single letter (Ee 
Mitchell, L. M., 7 Ch. Div. 36) nor a combina- 
tion of letters {Exp. Stephens, L. E., 3 Ch. Din* 
659); 

(c) A combination of any one or more 
of the above with any letters, words or 
figures, or combination of letters, words or 
figures ; or 

(d) Any special and distinctive word or 
words, or combination of figures or letters 
used as a trade mark previously to the 13tli 
August, 1875 (46 & 47 Viet. c. 57, s. 64). 

(2) A trade name is the name under which 
an individual or firm sell their goods, or a 
name, not merely descriptive, given by an 
individxial to an article which, although pre- 
viouslif known to exist, is new as an article 
of commerce, and which has become identi- 
fied in tfie market with the goods sold by 
tfiat individual, and not merely with the 
article itself. 

Hatnre.of the Title to Belief. Whether the 
< in tibe case of infringements of trade nmh is 
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fotLoded upon a rigM of property ill. tie mark, or on 
fi^udnlent misrepresentation, is by no means so clear 
as conld be desired. It would seem tbat tie tendency 
of tie older cases was to bold that the jurisdiction 
was foimded on fraud ; but in the case of The American 
Chth Co. V. American Leather Cloth Co. (33 L. J., 
Ch. 199), Lord Westbury said, “The true principle 
seems to be that the jurisdiction of the court in the 
protection given to trade ma|jk8 is founded upon 
property,” not of course property in the symbol itself, 
but in the sole application of the symbol to the parti- 
cular class of goods of which it constituted the trade 
mark; and this view was followed in Millingtort -v. 
Fox (3 Jf. ^ C. 338), and in Harrimt v. Taylm' (11 
Jur., N. 8. 408). On the other hand, in The Singer 
Mackhie Manufacturers v. Wilson {L. R., 2 Ch. D. 
434), the Master of the Eolls scouted the idea of 
there being any property in the trade mark, and 
founded the jurisdiction wholly upon deception. 
This view was supported by the court of appeal 
(L. R., 2 Ch. D, 451), but upon the case Wng 
brought before the House of Lords (i. R., 3 App. 
Cos. 376), Lord Cairns said, “That there have been 
many oases in which a trade mark has been used, 
not merely improperly but fraudulently, and that 
this fraudulent use has often been adverted to and 
made the ^ound of the decision, I do not doubt; 
but 1 wish to state in the most distinct manner that, 
in my opinion, fraud is not necessary to be averred 
cor proved in order to obtain protection for a iarade 
mark. . . . The action of the court muiid d^^d 
>up^the right of the plaintifi and the mjiuy do]|eft^^ 
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that right. ' What the motive of ihe defeadaut may 
he, the court has very imperfect means of kaowing. 
If he "Was ignorant of the plaintiff’s rights in the 
first instance, he isj as soon as he becomes acquainted 
with them, and perseveres in infringing upon them, 
as culpable as if he had originally known them.” 
Lord Blackburn, however, was m6re guarded in his 
language, and said, “I prefer to say.no more, than 
that I am not as ye| prepared to assent, either to the 
position that there is a right of property in a name, 
or, what seems to me nearly the same thing, to assent 
to its full extent, to the proposition, that it is hot 
necessary to prove fraud.” It is, therefore, somewhat 
difficult to see upon what ground the court gives re- 
lief, but it is humbly suggested, that, as distinguished 
from an actual property in a trade mark, thet% is a 
negative property or right of preventing any other 
person from using it in such a manner as to cause a 
probability of such latter person’s goods being mis- 
taken for those of the person who has used the trade 
mark, but that such wrongful user, without fraud, is 
no ground for obtaining damages. Whether, how- 
ever, this is the true reason or not, it seems to be well- 
established that>^ 

Bum; Tl.—- (1) Where a person has a defi- 
nite mkrfeOT is entitled to an in- 

junction to restrjdn any other person from 
■"nsihg anyi mark or naine so similar as either 
' aotually t| have deceived, or such as obvioudy 
‘ifillht <|^ye, public, filthou^ there 
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miglit be no intention to deceive (see per 
Lord Cairns ' in Singer Machine Manufae turers 
V. Wilson, sup.., and per Vice-Clianeellor Wood 
in Welch V. Knott, 4: K. ^ J. 747). But he 
will not be liable to an action for damages, 
Or(qucay)to render an account of his jjrofits, 
unle^ he hais acted fraudulently (see per 
Lord Blackburn in Singer Manufacturers v. 
Wilson, sup.). 

(2) The question whether a name applied 
to a patented or other article constitutes a 
trade name, indicating the manufacturer, or 
has come to be regarded as the proper desig- 
nation of the article itself, and therefore open 
to the whole w'^orld, is a question of evidence 
in each particular case (see per Lord Cairns,, 
L. C., Singer Machine Co. v. Wilson, L. R., B 
J-jOjo. Ca., at p. 385). 

(1) Thus, in Harrison v. Taylor {sup.), the plaintiff’ 
had adopted, as his trade mark, the figure of an ox, oh 
the flank of which was printed the word “ Durhanr/' 
the names of the plaintiff being printed above the 
word “ Durham,” and the word “mustard,” beloW. 
The defendants, who were also mustard manufao- 
turersjnsed a similar ox, but without the words 
^‘Durham” and “mustard,” but having his name 
Taylw .printed below. The fact of the plamtiEPa 
mark being well known throughout the trade having 
*beeft proved, the Court held, that the defendattt’a 
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mark iras so similaa: as to be likely to deceive intend* 
ing pnrdliasezs ; and, although the defendant did 
not know that he had infringed the plaintiff’s mark, 
an injunction was granted to restrain him from 
further using it. 

(2) So, in Coc/i's v. Chandler (L. Ji., 11 Eq. 446), 
where the inventor of a sauce sold it in wrappers, 
whereon it was called “ The Original Beading Sauce,” 
and the defendant brought out a sauce which he 
labelled “Chandler’s Original Bending Sauce,” he 
was restrained from doing so for the future (and see 
BraJiam v. Beaclnm, L. It., 7 C/i. Dir. 848 ; and 
Bouhioi’i V. Peate, L. It., 13 Ch. Biv. 513, «.). 

(3) So, where A. introduces into the market an 
article which, though previously inown to exist, is 
new as an article of commerce, and has acquired a 
reputation in the market by a name, twi merely de- 
scriptive of tho article, B. will not be permitted to 
sell a similar article under the same name {Braliam 
Y. Bustard, \ H. 8f M. 449). But where the inventor 
-of a tiew substance, or a new machine, has given it a 
name, and having taken out a patent for his inven- 
tion, has, during the continuance of the patent, alone 
made and sold the substance or machine by that 
name, he is nevertheless not entitled to the exclusive 
use of that name after the expiration of the patent, 
for the name has in such a case become m^ly the 
name of the article, and not the badge of the maker 
of it {Linoleum Co. v. Naim, L. B., 7 Ch. Biv. 834 ; 
Chearin v. Walker, L. B., 5 Ch, Bin. 850 ; and see 

Mmufuoturmg Co. v. Loog, L, B., 8 App. Ca. 



OF INFEIKGBMEN^ OF TltABB BTC, SSS® 

(38 

tlie ]pja4ttt^s Ixad manufactured liquorioe ^Holi they 
qliamped with the word ‘‘Anatolia and it was held, 
thatj though this was but the name of a place, yet a 
property in it could be acquired when^it had been 
notoriously applied to a vendible commodity sold 
only by a particular firm (and see also Seigert y* 
Findlater^ L.R.^ 7 Ch. Dii\ 801). 

(J6) And so where the omnibuses of an omnibus 
proprietor were marked with particular figures and 
devices, an injunction was granted to restrain an 
opposition omnibus proprietor from adopting similar 
figures and devices {Knott v. Morgan^ 2 Kem^ 219). 

Assignment of. Sub-rule.- — Although a trader 
may have a property in a trade mark^ mfficient to give 
him a right to exclude all others from using it^ if his 
goods derive their increased value from the personal skill 
or ahility of the adopter of the trade mark^ he will nM 
he allowed to assign it; for that would he a fraud Upon 
the puhlie {Leather Cloth Co, v. American Leather Cloth 
Co.j 1 II, 4* -Sf. 271).^ But if the increased value of 
the goods is not dependent upon such personal merits^ the 
trade mark is assignable {Bikry v. Bedford^ 33 L, J" , 
<^.465). 

JSxception, Selling Articles under Vendor^ s xmn 
ifam^.^Where a person sells an article with his own 
niame attached, and another person of the same name 
sells a like article with his name attached, an injtiii^ 
tion will not he granted to prevent such last-^natoed 
pejpsoh from doing so, unless it appears to the 
that he does it with the fraudulent intentioij. of palm* 



260 PARTICULAE TORTS. 

ing lus goods upon the public, as being those of the 
plaintiff {Burgess v. Burgess, 22 L. J., Ch. 676 ; Sykes 
V. Sykes, S B^ ^ C. 541 ; Massam v. Thorley^s Foo4 
Co., L. B., 14 Ch. Biv. 748). But if a fraudulent 
intention is proved, or appears by necessary implica* 
tion, an injunction will be granted. For instance, 
where two persons, one named Day and the other 
Martin, recently set up a blacking shop, and adver- 
tised their goods as “ Day and Martin’s,” Mr. Jultioe 
Chitty granted an injunction, on the ground that it 
was a plain attempt to hoodwink the public into the 
belief that they were selling the blacking of the well- 
known manufacturers of blacking. 

Registration. — Kule 76. — ^No person can 
institute a suit to prevent the infringement 
of any trade mark, until and unless such 
mark is registered in the register of trade 
marks. Registration is primil facie evidence 
of the right to the trade mark, and after five 
years is conclusive evidence (46 & 47 Viet, 
c. 57, ss. 76, 77). ^ut this rule does not 
apply to actions for preventing the infringe- 
ment of a trade 
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Section 2. 

Infringement of Patent Eight, 

Definition of Patent Eight. Rule 77. — A 
patent right is a privilege granted by the 
Crown (by letters patent) to the first inventor 
of ,any new manufacture or invention, that he 
and his licensees shall have the sole right, 
during the temi of fourteen years, of making 
and vending such manufacture or invention. 

It is, however, not intended in this work to give 
any account of the mode of getting a grant of letters 
patent. The following summary of the law is based, 
in fact, on the assumption that letters patent have 
been granted. 

Rule 78. — Letters patent are void and of 
no eifect if one or more of the five following 
conditions are absent, viz.: (l)the subject of 
the patent must boa manufacture; (2) it must 
be a new invention ; (3) the patentee or one 
of the patentees (where there are more than 
one) must be the true and first inventor ; (4) 
the subject of the patent must be of general 
public utility; (5) a complete specification 
(*. a sufficient description of the nature of 
the invention and the mode of carrying it 
into effect, so as to enable ordinarily skilful 
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persons to practise and use it at the end of 
the term for which the patent is granted) mnst 
be filed within nine months from the date of 
the application for the patent (see 21 Jac. 1, 
c. 3; 15 & 16 Viet. c. 83, s. 27; 46 & 47 
Viet. c. 57, ss. 5 et seq.). 

I. What is a Manufacture. A manufacture, 
according to the derivation of the word, means some 
article made hy hand ; but this is hardly the sense in 
which it is used in the rule. 

^ub-rulel. — “ Tlie word manufacture denotes citltern 
thing made which k useful for its own sakcy and wndihk 
as such, as a medicine^ a store, a telescope,' and many 
others ; or to mean an engine or instrument, or some 
part of an engine or instrument, to he employed cither 
in the making of some previously-knoivn article, or some 
other useful puipose ; or a new process to be carried on 
by kmwn implements, or elements, acting upon known 
substances, and ultimately producing some other kmwn 
substances, but in a cheaper or more expeditious manner, 
or of a hotter and move useful kind ” (Abbott, 0. J., 
B. V. Wheeler, 2 B. ^ Al. 349 ; Crane v. Brke, 4 
M. 4- Q. 680). 

Thus, a patent for the omission merely of one or 
xaore of eeveral parts of a process, whereby the 
process may be more cheaply and expeditiously per- 
formed, is valid {Bussell v. Cowley, 1 Webst. B. 464) ; 
or for an^ improvement in one or more of sevend 
ports of a whole {Clarke v. Adic, L. B., 3 Aj^ Ca. 
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n. Newness of Kannfactnre. Sub-role 2. — 

Tlhe prior knowledge of an invention to avoid a patent 
must be such knowledge as mil enable the British public 
to perceive the very discovery and to carry the invention 
into practical use {Hill v. Brans, 4 D., F. 8f J. 288). 

(1) Thus, a new combination of purely old ele- 
ments is a novel invention, because the public could 
not have perceived the combination from the sepa- 
rate parts {Harrison v. Anderston Co., L. B., 1 App. 
Ca. 574). 

(2) On the other hand, the mere application of a 
known instrument to purposes so analogous to those 
to which it has been previously applied as to at once 
suggest the application, is no ground for a patent 
{Haricood G. N. B. Co., 2 B. ^ ri. 194, and 11 H. 
L. O. 654). So, where there was a known invention 
for dressing cotton and linen yarns by machinery, 
and a subsequent patent was procured for finishing 
yams of wool and hair, the process being the same * 
as in the first invention for cotton and linen, the 
patent was held void {Brook v. Aston, 32 H J. Oh. 341, 
and Patent Bottle Co. v. Seymour, 5 C. B., N. 8. 164 ; 
but compare Dangerfield v. Jones, 13 L, T., N. 8. 142, 
and Young v. Fernic, 4 Gijf. 577). 

(3) Again, whore crinolines were made of whale- 
bone suspended by tapes, and an inventor claimed a 
patent for crinolines of exactly similar construction, 
with the single substitution of steel watch-springs for 
whalebone, it was held that there was not sufficient 
novolty ; (and see Thorn v. Worthing Co., L. B., 6 Ch. 
Die* 415 ».). 

(4) If the article be new in this realm, but no^ • 
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elsewhere, it is yet the subject for a valid patent; 
for the object of letters patent is to give a species 
of premium for improving the manufactures, not 
so much of the world, as of the United Kingdom 
{Beard v. Egerton^ 3 (7. B, 97). 

Inference of Novelty, Sub-rule 3 . — Tf there 
is great tdiUtg proved^ noreltg will he ivferrad^ unless the 
facts render such inference impossible {Crane v. Priee^ 
1 Websf, Pat, Ca, 393; Young v. Fernicy 4 Giff. 
577). 

III. Meaning of true and first Inventor. 

Sub-rule 4 . — If the invention has been communicated to 
the patentee by a person in this count ri/y he cannot claim 
to he the true and Jirst inventor ; hut if he has acquired 
the knowledge of the invention ahroudy and introduces it 
herCy the law looks upon him as the true and first in-- 
venter {Lewis v. Ma)U}igy 10 B, 8^ C. 22 \ Marsden v. 
f^aville SL Co,, L. 72., 3 I). 203). 

And so if the invention has been discovered before, 
but kept secret by the inventor, it does not render the 
patent of a subsequent inventor of it invalid ; for it is 
new so far as the public are concerned {Carpenter v. 
Smithy 1 Wchst, It, 534, per Lord Abinger). 

rv. General Public UtiHty. Sub-rule 5.-^ 

The community at large must receive some benefit from 
thr invention. 

The reason of this condition is obvious, for an nse- 
hm invention not only does not merit the* premium of 



OF INPRINGFMBNTS OF PATENTS, ETC, 865 

a moBopoly, but what is worse, prevents other in-* 
venters from improving upon it. 

Thus, if one produces old articles in a new manner, 
such new way must, in some way, be superior to the 
old method, in order to support a patent ; for other- 
wise the old method is as good as the new ; but the 
Court construes such an invention very strictly, as it 
looks jealously at the claims of inventors seeking to 
limit the rights of the public in affecting a well- 
known object {Curtis v. Flatty L. jB., 3 Ch, D. 
135, n). 

And if the article is produced at a cheaper rate by 
the new machine, or in a superior style, it is a good 
ground for a patent. 


V, Specification, As the object of letters patent 
is to give the benefit of an invention to the public at 
large, instead of allowing it to remain a secret in the 
hands of the inventor ; it follows that the nature of 
the invention must be declared by the inventor. 

Sub-rule 6, — If the specification {as the descripUQ% 
is called) be ambiguous^ insuficient or misleading^ it 
will render the patent toid {Bimpson v. Holliday ^ L. i?., 
I JST. L. 315 ; Savory v. Price^ liy. 8f Mo. 1 ; and 
Sinks V. Safety Lighting Co,y L. jB., 4 Ch. Div. 607), 
uhles^^ the ambiguity , variation or imperfection be slight 
and immaterial {Glihhs v. Cole^ 3 P, Wms. 855). A 
patentee may, however, from time to time, obtain learn to 
amend Ms specification, so hng as such amendment does 
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mt make the inmnimt subdan^ially larger thany or 
substantially different from^ the inmntion as ori^u 
naUy specified. Such leave^ hotveverj cannot be obtained 
after the commencement of any legal proceeding in rela^ 
tion to the patent (46 47 Yict, c, 67, s. 18). 

Sub-rule 7 . — If an objection be sustained against any 
one or more of several mventions included in the same 
patent^ the entire piatent is void. Provided that a 
patentee may obtain leave from the Patent Office^ before 
the commencement of any legal proceeding^ to discMm 
any invention or part of an invention included in the specie 
ficatiqn ; and may^ even after the commencement of any 
legal proceeding^ obtain leave to make such disclaimer 
from the Court or the judge before which or tvhom such 
proceeding may be pending j subject to such terms as 
such Court or judge may impose as to cosh or otherwise 
(46 4* 47 Viet c. 57, 5^. 18, 19). 


Infringement. Rule 79. — person in- 
fringes a patent right by using, exercising, 
or Tending it within this realm. 

(1) Thus, the captain of a vessel, fitted with pumps, 
,w 14 ch wefe an m of the plaintiff^s patent, 

held he was not owner of the 

V^fii^l {Jfiimr V. Toting^ L. JB., 12 Ch. Dm 13). 

^2) ^Jwhere a patent had been granted in 
l^d for a new process for producing ihore cheaply a 
product Previously known, the 
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product made abroad by the patented process -was held 
to be an infringement \Vm Beydcn v. NemtadtyL. R., 
14 Ch. IHv. 2 m). 

Exceptims. — 1. It would seem that when articles, 
which are the subject of a patent, are made without 
a licence from the patentee, simply for the purpose 
of bond fide experiments, those who make them are 
not liable, omless they are made and used for profit, 
or with the object of obtaining profit, however limited 
{Frmrmi v. Loe, L. R., 9 Ch. Div. 48), 

2. Where a specification has been amended by dis- 
claimer or otherwise, no damages will be given in any 
action for infringement committed before the amend- 
ment was made, unless the patentee establishes to 
the satisfaction of the Court that his original claim 
was framed in good faith and with reasonable skill 
(46 47 Viet. c. 57, s. 20). 

Such is a very slight sketch of the elements of the 
law relating to patents. Let xis now pass on to the 
law of copyright. 


Section 3. 

Of Infringements of Copyright. 

■ Rule 80.— ^Literary property can be in- 
vaded. in three ways, viz. :■ — (1) Where one 
publishes an unauthorized edition of a worfc 
in' thi^ kingdom in which copyright exists> 
or introduces and sells a foreign rejuint of 
81^ a work. (^) Where a man pretending 
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to be the author of a jjjook illegitimately 
appropriates the fruit of a previous author’s 
labours. (3) Whore a man fraudulently sells 
a work under the name or title of another 
man, or another’s work (per James, L. J., 
Dicks Y. Yates, L. R., 18 Ch. D. 90). 

The last is not an invasion of copyright, hut a 
common law fraud, and, accordingly, will not be 
treated of in this chapter, wliich relates exclusively 
to infringements of copyright. 

^Definition. Rule 81. — Copyright is the 
exclusive right which an author possesses of 
multiplying copies of his own work. 

It seems to be doubtful whether copyright existed 
at common law, but, however that may be, it is now 
positively defined and settled by' statute. 

^Rule 82. — (l)*The copyright in a book 
published in the author’s lifetime belongs to 
the author and his assigns during the life of 
the autjior, and seven years after his death. 
If, however, such period expires before the 
end of forty-two years from the first publica- 
tion of such book, the copyright in that case 
endures for such period of forty-two years 
(d & etVict. c. 45, s, 3). 

;(2) iThe copyright in a work published 
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subsequently to the author’s death, belongs 
to the proprietor of the manuscript for the 
term of forty-two years from the first publi- 
cation (Ibid.). 

(3) The proprietor of a copyright cannot 
sue or proceed for any infringement of his 
copyright before mating an entry of it at 
Stationers’ Hall (Ibid. sect. 11). 

Exc4!ptioiK Immoral Works. — There is no copy- 
right in libellous, fraudulent, or immoral works 
(Stockdale v. Omchyn, 5 B. 4* C. 173 ; Southey v. 
Sherwood, 2 Mcr. 435). 

So, where a work professes to he the work of a 
person other than the real author, with the object 
thereby to induce the public to pay a higher price 
for it, no copyright can be claimed in it ( Wright v. 
Tallis, 1 C. B. 893). 

Iffeaning of Book. Sub-rule. — The word book 
includes every volume, part and ‘■division of a volume, 
pamphlet, sheet of Mterrpress, sheet of music, chart, map, 
or plan separately published (sect. 2, and see Henderson 
V. Maxwell, L. M., 5 Ch. IHv. 892). 

(1) Thus, there may be copyright in the wood 
engrarings of a work, for they are part of the volume 
{Bogue v. Houlston, 5 Be G. 8f 8m. 267). 

(2) An illustrated catalogue of articles of fumituxe 
published as an advertisement by upholsterers, and 
hoi foy sale, may be the subject of copyright {Maple ^ 
Co. V. Jmwr Army and Navy Stores, L. B., 21 Ch. B. 
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(3) So also copyright may subsist in part of B 
wort, although the rest may not be entitled to it 
(Loic V. Wood, L. R., 6 Eq. 416). 

(4) Again, a newspaper is within the Copyright 
Act, and requires registration in order to give the 
proprietor copyright in its contents; and in order 
that the proprietor of the paper may become the 
proprietor of the copyright in an article he must 
show that ho paid the writer for the copyright 
{WaUcr V. Eowe, L. R., 17 Ch. J). 708). 

(5) But it seems that copyright is not claimable in 
a single word, as the title of a magazine ; “ Belgravia” 
for instance {Maxicell v. Hogg, L. R., 2 Ch. 207) ; nor, 
as a general rule, in the title of a book {Hides v. 
Tates, L. R., 18 Ch. H. 76). It seems, however, 
clear that the publication of a magazine or book 
under the title of another existing one might be a 
common law fraud. 

What is Piracy of Copyright. Rule 83. 
— ^Tho act that secures copyright to authors, 
guards against the piracy of the words and 
sentiments, but it does not prohibit writing 
on the same subject (per Mansfield, C. J., 
Saffre r. Moore, 1 East, 359). 

(1) Ilbius, in the above case, Lord Mansfield fur- 
ther directed the jury, that the question for them 
was, ^ ftlhether the alteration be colourable or not ; 
there mwt be such a sutaUitude -os to make it {oo- 
bable reasonable to suppose that one is a txfm- 
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script, and nothing more than a transoript. In the 
case of prints, no doubt different men may take 
engravings from tho same picture. The same prin- 
dple hol^ vrith regard to charts. Whoever has it 
in his intention to publish a chart, may take advan- 
tage of aU prior publications. There is no monopoly 
here, any more than in other instances ; but upon 
any question of this kind, the jury will decide 
whether it be a servile imitation or not. If an erro- 
neous chart be made, God forbid it should not bo 
corrected, oven in a small degree, so that it thereby 
becomes more serviceable and useful.” 

(2) And even where a great part of the plaintiff’s 
work has been taken into the defendant’s, it is no 
infringement, so long as tho defendant has so care- 
fully revised and corrected it, as to produce an original 
result (Spiei's v. Broicue, 6 W. It. 352, and consider 
Dicks V. Brooks, L. It., 15 C/i. Div. 22) ; or, if it was 
fairly done with a view of compiling a useful book 
for the benefit of the public, upon which there has 
been a totally new arrangement of such matter (per 
EUenborough, 0. J., Cary v. Kearslcy, 4 Esp. 170). 

(3) The part taken by the defendant must be 
substantial and material to enable the plaintiff to 
sustain an action {Chafterton v. Cave, L. It., 3 App. 
Ca. 483). 

Honest Intention no Excuse. Sub-rule.— 

in ^ect, the great bulk of the plaintiff's publication 
— large and vital part of his labour — has been 
t^prtypriated, and published ^n a form that leHl mate- 
rially it{jure his copyright', mere honest intention on 
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the part qf the appropriator mil not suffice (por Wood, 
T.-O., Scott V. Sfatffird, L. Z2., 3 Eq. 723). 

What is Piracy of Music. Thus, with re- 
spect to music, if the whole aar be taken it is a 
piracy, althoxigh set tp a different accompaniment, or 
even with variations ; for the mere adaptation of the 
air, either by changing it to a dance, or by trans- 
ferring it from one instrument to another, does not, 
even to common apprehensions, alter the original 
subject. The ear tells you that it is the same 
substantially ; tho piracy is, where the appropriated 
music, though adapted to a different purpose from 
that of the original, may still be recognized by the 
ear {D'Ahnaine v. Boosetj, 1 I”. Sf C., Ejt. 288, per 
Lyndhurst). But, on tho other hand, whore one 
composed and published an opera in full score, and 
after his death B. arranged tho whole opera for the 
piano, it was held that this was an independent 
musical composition, and no piracy ( Wood v. Boosep, 
L. B., 3 Q. B. {Ex. Ch.) 223). 

Plays founded on Novels. To produce the 
incidents of a novel in the form of a play, is no in- 
fringement of copyright, unless tho play be printed, 
or unless the novel was founded on a play, of the 
copyrigllt of which the author was owner (see Beads 
T. Conquest, 80 L. J., C. P, 209 ; UTinslep v. Zaiip, 
32 L. J., Ch. 535 ; and Beads v. Lacy, 30 L. J-,. Ch. 
665). 
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Remedies. Rule 84.— Any person catusing 
a book to be printed for sale or exportation, 
witliout the written consent of the proprietor 
of tho copyright; or who imports for sale such 
unlawfully printed book; or with a guilty 
knowledge sells, publishes, or exposes for sale 
or hire, or has in his possession for sale or 
Ixiro, any such book without the consent of 
the proprietor, shall bo liable to an action 
at tho suit of the proprietor, to be brought 
within twelve calendar months. And an in- 
junction may be also obtained, to restrain 
tho further infringement. 

(1) Thus, an injunction may be granted to restrain 
a person from printing the unpublished works of 
another {Prince Albert v. Strange, 1 Mac. ^ Qm\ 
26). And an action at law may also be maintained 
for the same cause {Magall v. Migbg, 6 L. T., AT. 8. 
362). 

(2) An injimction will also be granted, if a per- 
son under colour of writing a review copies out so 
large and important a portion of the work as to in- 
terfere with the sale of it : but a reasonable amount 
of quotation, in order to review the work propprly, 
is allowable {CampheU v. Scott, 11 Sim. 81 ; Bell v. 
Walker, 1 Bro. Ch. C. 450). 

Penalties. Besides the remedy by action and 
injrmction, there is also a quasi-oriminal remedy in 
the case of imported piraoies, by means of penalties. 

U. ■ T 
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These do not taie away the remedy by aotion or 
injxmotion, but are cumulative upon them (sect. 17). 


Cop3rrigIit in Oral Lectures, Dramas, and 
Works of Art. Besides the copyright in literary 
works, there is also a copyright in various other pro- 
ductions. 

Such are oral lectures, dramatic compositions, en- 
gravings, prints, lithographs, dra^ngs, paintings, 
photographs, and sculptures and models. In a work 
like the present, space will not permit me to do any- 
thing more than sketch out the main heads of the 
rights of individuals in respect of these productions. 

The pubUcation of oral lectures, except those 
delivered in colleges, &e., is prohibited by 5 & 6 
Will. 4, c. 65, without the author’s consent ; but in 
order to have the benefit of this act, the lecturer 
must give previous notice to two justices of the 
peace. 

Bight of Bepr^sentation of Dramatic and 
Husicai Works. The right of publicly rcpmewt- 
w^I^dranmtio and musical compositions, /rs# protfenjed 
in this 7*mlm {Boucicault v. Chatterton, L. R,, 5 Ch. 
JHa. 267), is vested in the author or composer, and 
his assigps, for the same period as in literary com- 
poation^ by 5 & 6 Viet. o. 45, s. 20, which also 
imposes penalties upon any person perfopaihg them 
vdtho#|he written leave of the author or eomposet. 
illllw ^^malties^ a^ not (mmujatitfij but only alt€#- 
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natiTe. Afi to what is a public representaiioB. see 
Wall V. Taylor (Z. E,, 11 Q. E. Z. 102), and Muck 
V. Sates {L. E., 13 Q. S. D. 79 ; aflBnned on appeal 
and probably reported in Z.- E., 13 Q. S. S,). 

Assignineiit of Copyright does not inclnde 
Bight of Bepresentation. I may mention, that 
the assignment of the copyright of a book containing 
dramatic or musical compositions is only an assign- 
ment of the right of multiplying copies of it, and not 
of the right of representing it (sect. 22), unless at 
the time of registering the assignment the same is 
expressly stated. But a mere assignment of the 
right of representation does not seem to require 
reg^tration {Lacy v. Ehys, 22 L. J., Q. B. 167). 
Similarly, the publication, in this country, of a dra- 
matic piece, or musical composition, as a book, before 
it has been publicly represented or performed, does 
not deprive the author or his assignee of the exclusive 
right of performing or representing it {Chappell 
Boosey, L. Z., 2 Ch. B. 232). 

Engravings. Engravings axe protected by the 
statutes 8 Geo. 2, o. 18; 7 Geo. 3, c. 38; and 17 Geo. 3, 
c. 67. 

Senlptuxe. Sculptures and models by 38 Geo. 3, 
0 . 71, and 64 Geo. 3, c. 66. 

. Besi^^S. Useful and ornamental designs are 
■protected by “The Patents, UesignB, and !lha,de 
Marks 1883/’ 

. t2 , . :: ■ 
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Works of Art. Paintings, drawings and photo- 
graphs by 26 & 26 Viet. c. 68. (As to the latter see 
Nottage v. Jaclim% i. i?., 11 Q. B, D, 627.) 


Conclusion. Here this summary statement of 
the law relating to torts must conclude. The student, 
must not, however, imagine that such injuries as are 
not named in this or any other treatise are therefore 
not remediable by the law, for wrongs are infinitely 
various. Let him in such cases recollect the obser- 
vation of Cicero, “ Erat enim ratio profecta a rerum 
nature, et ad recte faciendum impellens, et a delicto 
avocans : quoe non turn denique incipit lex esse cum 
scripta est, sed turn, cum orta est.’^ 


FINIS. 



INDEX 


ABATEMENT, 

of nuisanco, 227. 

not proper remedy to prevent prospective nuisance, ib* 
mot proper remedy of commoner in respect of overstocked 
warren, ib. 

ACCIDENT, 

if inevitable, not actionable, 14 ei aeq.y and 116 aeq^y and 
aee Negligence. 
actionable, if preventiblo, iK 

when occurrence of, prim4 facie evidence of negligence, 177. 

ACT OF GOD excuses wbat would be otherwise actionable, 10, 
14~~18. 

ACT OF THIIID PARTY, 16. 

whore damage partly caused by, 10 et aeq* 

ACTION cannot be brought twice for same wrong, 89. 

ADOPTION. See Eatieication. 

ADDLTEEY, . 
definition of, 180. 
damages for, ib. 
application of damages, ih, 
mitigation of damages for, 181. 
wife^s previous adultery with other men, 182. 
secrecy of marriage, tb. 

evidence of wife’s having enticed co-respondent, ib» 
connivance or indiiference of petitioner, a bar to claim for 
damages, ib, 

ADYEETISEMENTS, criticism of, privileged, 120. 

ADYICE, confidential, a privileged communication, 119. 
AGGBAYATION. Damages. 
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ANIMAXiS. See Fekociotts Ais^imals. 
injuries done to, 241. 
trespasses of, ih, 

injuries to, wMle trespassing, wben tortious, 244. 
killing, in self-defence, justifiable, ib* 

AEBEST. See IScpeisonment. 
by secant, 49, 
malicious, liability for, 145; 
definition of malicious, ih» 
caused by false statement or suppuession, 146. 
caused by false affidavit, ib. 

ASSAULT AND BATTEEY, 

master responsible for, if committed by servant within the 
general scope of authority, 50 et seq. 
damages for, 82, 154. 
aggravation of damages for, 92, 93. 
mitigation of damages for, 93. 
causing death, 149. 
definition of assault, ib, 
menacing, ib. 

ability to do harm, necessary, 150. 
attempt necessary, ib. 
committed in sport, not actionable, ib. 
definition of battery, ib, 

may be occasioned by anything set in motion by defendant, 
ib, 

battery, voluntarily suffered, not actionable, 151. 
mayhem, ib. 

intention to commit, immaterial, 20. 
caused by inevitable accident, excusable, 13 ci eeq. 
general immunity from, 151. 
committed in self-defence, justifiable, 
committed in mere retaliation, not justifiable, ib. 
committed in defence of property, justifiable, 152. 
of pupil for sake of correction, justifiable, ib. 
in Order to stop breach of the peace, justifiable, ib. 
in order to arrest night offender, felon, malicious trespasser 
or vagrant, justifiable, ib. 

in order to expel disturber of congregation, justifiable, 

by master of Slip, 153. 

by ibfficer of law, ib. 

unnecessary handcuffing of prisoner is, 

py^edings before justices release civil piuooedings, ih 

Bnjdtatiop of actions for, 155. 

ATT0i|nEY, slandering an, 127. 
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BAIL, arrest of principal by Ms obligor, lawful, 137. 

BAILEE. See Teespass (2). 

BAILMENT, remarks as to contract of, 42. 

BAILOE, 

may bring trespass against purcibaser, where bailee has sold 
goods, 246. 

may maintain trover for conversion of goods by bailee, 242. 

BATTEHY. Sec Assault and Batteey, 

BODILY INJTJEIES. See Assault. 
caused by miisancoa. See Nuisance. 
caused by negligence. See Negligence. 

BOOKS, copyright in. See Coptbight. 

BEICK-BUENING , near highway, a public nuisance, 158. 


CAMPBELL’S (LOED) ACT, 174 et seg, 

gives right of action to relatives of persons killed through 
another’s default, ih, 

who may sue in case executor does not, 175. 
when action maintainable, 174. 
for whose benefit maintainable, 175, 176. 
jury must apportion damages, ih, 
plaintiffs must have suffered some pecuniary loss, 176, 
not maintainable when deceased received compensation 
before death, 177. 

death must caused by the act for which compensation 
claimed, ih, 

action must be brought within twelve months, ih, 

CANDIDATE for office, character of, privileged communication, 
119. 

CAEEIEEi liable for inisf ©asance to a person with whom he has 
not contracted, 41. 

CATTLE. /Sfce Teespass. 

when injury is done to, by dog, scienter need not be showni 
168. . 
word includes horses, 1 5. 
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CHAEACTER, 

fraudulent, when actionable, 234. 
of servant when a privileged communication, 119. 
of candidate for office, given to a voter or elector, a privi- 
leged communication, ib, 

evidence of plaintiff’s bad character in mitigation of damages 
in defamation, 91. 

of daughter’s loose character in mitigation of damages in 
seduction, ih, 

CHATTELS, trespass to, and conversion of.^ See Trespass; 
and see WRONGFUL CONVERSION. 

CHILDREN of deceased parent, action by. See Campbell’s 
(Lord) Act. 

CHURCH BELLS, injunction to restrain ringing of, 99. 

CLERGYMAN, imputing unchastity to a boneficed, is action- 
able per se, 126. 

COMMON, 

disturbances of, threefold, 225, 

putting beasts on to, by person not a commoner, or putting 
of uncommonable beasts on to, by a commoner, ib, 
prescriptive right to put uncommonable beasts on to, t6. 
without prescription imcommonable beasts may be dis- 
trained damage feasant, i6. 
surcharging, what is, ib, 

remedy of lord and commoners for, ib, 
obstructing, 226. 
remedy for, ib, 

COMMON EMPLOYMENT, moaning of. See Master and 
Servant. 

CONCEALMENT, when fraudulent, 235. 

CONEIDENCE. See Misfeasance. 

CONSEQUENTIAL DAMAGES. See Damages. 

CONST4BLE, . 

canilot, in general, arrest without a warrant, 137. 
musi have warrant with him, 140. 
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CONSTABLE — continued. 

may arrest witliout warrant, 

on reasonable suspicion of felony, 137. 
for breach of peace, even after affray oyer, in order to 
take offender before a justice, 138. 
for night offences, 139. 
for malicious injuries, i’&. 
for offering goods for pawn suspiciously, ih. 
for acts of vagrancy, ib. 
for brawling in church, ih. 
local acts empowering constables, 140. 
protected if acting ministerially for a court having jurisdic- 
tion (or prima facie jurisdiction in certain cases), 142. 
special protection of, in executing warrants of justices with- 
^ out jurisdiction, 147. 
limitation of actions against, ih. 
notice of action to, ih. 

power of, appointed by municipal corporations, 148. 
payment of money into court by, ih. 
venue in actions against, local, ih. 

CONTINUING TOETS, 

commencement of period of limitation in, 79. 

fresh action may be brought for, until they are stopped, 89. 

CONTBACT, 

torts arising out of, 35. 

privity necessary in order to recover for torts arising out 
of, 37. 

damages in torts arising out of, 95. 
waiver of tort and action on implied, 250. 

CONTEACTOE, employer not in general liable for nuisance 
committed by, or negligence of, 53 et seti. 
not a “ servant,’* 53. 

CONTEIBUTOEY NEGLIGENCE. See Negligence. 
OONYEESION. See Wsongettl Conveesion. 

COPYEIGHT, 

how literary property can be invaded, 267. 

definition of copyright, 268. 

how copyright acquired, ih. 

none in immoral or fraudulent works, 269. 

meaning of book, ^ 

in part of a book and not in residue, 270. 
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COPYBIGHT— conitnwec?. 
none in a mere word, 270. 
none generally in a title^ i5. 
what IS piracy of, ib, 

carefully revising and correcting old matter no infringe- 
ment, 271. 

new arrangement of old work no infringement, ih, 

honesty of intention immaterial, ih. 

what is piracy of, in music, 272. 

plays founded on novels, ib, 

remedies fdr infringement of, 273. 

injunction to prevent pubHoation of unpublished manu- 
script, ih. 

piracy bj” review, ib, 
in oral lectures, 274. 

right of representing dramatic and musical compositions 
not included in assignment of copyright of, ib. 
in engravings, 275. 
in sculpture, ib. 
m designs, ib. 
in works of art, 276. 

COUNSEL, 

opinion of, no excuse for malicious prosecution, 133. 
statements of, privileged communications, 117. 

OBIME. See Befamation. 

CEITICISM. See Defamation. 


DAMAGE, 

without wrqngfulact, not actionable, 5, 
when necessary, ih. 

DAMAGE PEASANT, 

cattle may be distrained when trespassing, 197. 
unless tended at time, ib. 

DAMAGES, measure of, in actions of tort, 80. 

(1) IFor iTi^uriea to person and reputatiqp^. 
for false imprisonment, ib. 

■ for adulte^, 181. 
for seduction, 81. 

^ for assault and battery^ 82. 

I for defamation, ih. 
miftake or ill-feeling of jury, 81, 82. 
toof small, 82. 
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DAMAGES — continued, 

aggravation and miiigaUon of, 90. 
for adulte^, 181. 
for seduction, 90. 
for defamation, 91, 92. 
for false imprisonment, 92. 
for battery, 93. 
consequential damages, 84. 
loss of business, 85. 
medical expenses, ib, 
loss of property througb agitation, ih, 
under Lord Campbell’s Act, 86. 
injury to trade, ib, 

prospective damages may bo given, 88. 

continuing torts, 89. 

under Employers’ Liability Act, 73. 

(2) For injuries to property ^ 82. 
compensatory in character, 83. 
injury to horse, ib, 
for wrongful conversion, ib, 
trespass, 84. 

infnngeinent of patent, ib, 
aggravation and mitigation, 90. 
insolence, 93. 
wrongful seizure, ib, 
causing suspicion of insolvency, ib, 
return of goods, 94. 
where plaintiif only bailee, ib, 
consecj^uential damages, 84. 

hiring substitute in place of a chattel, 86. 
trespass, ib, 
infectious disease, 87. 
flooding lands, ib, 

having been obliged to pay damages to third party, 88. 
presumption of amount of damage against a wrongdoer, 94. 
in torts founded on contract, 95. 


DAMNUM, definition of, 5. 
DAMNUM ABSQUE INJUEIA, ib. 


DANGEE, trespass under the influence of a pressing, 19. 

DANGEEOUS substances brought on to land must be kept at 
peril of bringOT, 14— 16. 
fences, 36. 

works, principal liable for contractor’s defaulte, 55 d eeq. 
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DAXJGHTEB, action for seduction of. Seditction. 
DECEASED PEESON. See Campbell’s (Lord) Act. 
DECEIT. SeeViuxnb. 

DEFAMATION, 111. 
oral or written, t&. 
definition, ib, 
when actionable, ib. 
falsity, 112. 

disparagement, what is, ih, 
construction of words in natural sense, 113. 
ironical words, ih, 
publication, 114. 

intention to publish immaterial whore negligence, 115. 
functions of court and jury as to publication, ib, 
malice, ih, 

privileged communications, 116, 

functions of court and jury, ih, 
parliamentary proceedings, 117. 
judicial juGceedings, ih, 
reports of public meetings, 118. 
confidential advice, 119. 
character of servant, ib. 
character of candidate, ih, 
character of public officer, ih, 
criticism, 120. 
criticism of public men, ib, 

sending privileged communication by telegram, ih, 
limitation of actions for, 129. 
damages. See Damages. 
actual damage when necessary, 121. 
when too remote, ih, 
imputation of unchastity, 122. 
imputation of crime actual damage of itself, 124. 
imputation of mere breach of trust aliter, 125. 
imputation of unfitness for society, 126. 
imputation of misconduct in business, iK 
repetition of defamation, 127. 
printing of, 128. 

communication by third party, ih, 
newspaper proprietors protected, 129. 

DEFECi?. See Fraud. 

DEFEI^OE. See Assaxtlt. 

DESIGNS, copyright in, 269. 
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DETINUE, 

action of, 248. 

judge may order return of specific goods in, ih, 
DISABILITY. 

suspends, commencement of period of limitation, 78. 
wlien taking place subsequent to commencement of period 
of limitation, is no bar, ih, 

DISPOSSESSION, 
definition of, 198. 

plaintifO must rely on strength of bis own title, ih 
mere possession evidence of title for defendant, 199. 
plaintifi^s title need not be indefeasible, ib, 

J us tertii available by defendant, but not by plaintiff, tb, 
andlord claimant need not prove bis title, ib, 
tenant may show expiration of landlord's title, 200. 
master anA servant, ib, 
licensor and licensee, ib, 
claimant’s title may be legal or equitable, ib, 
limitation, 201. 
disability, ih, 

acknowledgment of title, ih, 
ecclesiastical corporations, 202, 
commencement of period of, ib, 
discontinuance of possession, ib, 
mere entry and continual assertion of claim no bar to 
running of statute, ib, 

Doas, 

noisy, 207. 

liabibty of owner for inj uries by. See Ferooioits Animals. 

injury to, 241, 

killing in self-defence, 244. 

killing in defence of sbeep or cattle, ib, 

killing in defence of game, wben justifiable, ih, 

DOOE, 

careless shutting, of railway carriages, 170. 
contributory negligence by leaving band on, ih, 

DEAMATIO COMPOSITIONS. See Oopybight. 


EASEMENT, 

what is an, 209 ; and see Nttisanoe. 
grantee of, may enter upon servient tenement in order to 
repair, 191* 
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BJECTMENT. /Sfee Dispossessiok*. 

ElO*L03rEBS’ LIABILITY ACT, 70 et eeq. 

ENGINES, Bear Ingliway. See Nuisance. 

ENGEAYINGS, oopyriglit in, 275. 

EX DAMNO SINE INlUEIA, &c., 5 et eeq. 

EALSE IMPEISONMENT. iSee Imprisonment, Constables, 
Justices. 

FALSE EEPEESENTATION. See Fraud. 

FELLOW SEEYANTS. See Master and Servant, 

FELONY, remedy by action for, suspended until criminal trial 
ended, 30 et aeq, 

bow suspension may bo effected, ib, 

FENCES, non-liability for trespass of cattle if adjoining owner 
bound to keep in rej)air, 191. 

FEEOCIOUS ANIMALS, 

liability for injuries caused by, 178 seq. 
scienter tbo gist of tbe action for, 
presumption of scienter, 179. 
when scienter not presumed, ib, 
proof of scienter, ih» 

scienter, when sheej) or cattle worried by dog need not be 
proved, 

FIBE, negbgent keeping of, 163. 

FIBEWOBKS near highway. See Nuisance. 

FBACTB, 

when actionable, 230. 

false reprcf^ntation of value of business to a purchaser, 
ib, 

false representation of soundness of a dangerous in- 
^ftrument, 231. 
meaning of fraudulent, ih. 

must bo moral turpitude, t5. 
recklessness, when sufficient, ih, 
fraudulent intent essential, 232. 
liability for fraud of agent, ib, 
agent not liable for fraud of sub-agent, 234. 
fraudulent character must he in writing to be aotidn- 
able, 
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PBAUBULENT CONCEALMENT, 
when actionable, 235. 

concealing infections disease in pigs, %b, 
concealing defect in ship, 237. 

mere abstinence from mentioning a known defect is not 
actionable, 236. 

an industrious concealment aliter, 237. 
plastering over a defective wall, ih, 
expression, *‘with all faults,” does not cover all 
frauds, ih, 

EUNEBAL EXPENSES not recoverable under Lord Camp- 
bell’s Act, 86. 


GAME, 

property in, not absolute, 242. 

tailing dog in order to preserve, when justifiable, 244. 

GOODS. Bee Teespass, Wbongful Conveesion, Negli- 
gence. 

GUN, injury to third party by explosion of a warranted, 39. 


HIGHWAY, 

obstruction of, 8. 

dedication of, to public not a grant of the land, 195. 
trespass may be maintained by grantor of, ih, 

HOBSE, 

accident caused by a runaway, excusable, 14. 
injuries to, by dog, 171. 
is included in the word cattle, ih, 
measui*e of damages for injury to, 83. 

HOUSE, liability for ruinous state of. Bee Nuisance. 


ICE, when a public nuisance, 21 — 23. 

IMMOBALITY. Bee Defaj^^tion. 

IMPBISONMENT, 

what constitutes, 136. 
moral restraint constitutes, %b. 
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IMPEI80NMENT— confined, 
total restraint necessary, 136. 
by judges and magistrates. See Judge. 
by private persons and constables, 137. 
general immunity from, 
arrest of bail by nis surety, ik 
arrest of suspected felon ''ivben justifiable, 
what suspicion sufficient, ib, et seq, 
arrest of breakers of the peace, 138. 
arrcvst of night offenders, 139. 
arrest of malicious injtirers, tb, 

arrest of suspected persons ofiering goods for pawn, ib. 
arrest of vagrants, ib, 
acts of vagrancy, ib. 

arrest of interrupter of divine service, ib, 
in other cases wan*ant necessary, ib, 

certain ofi’enders can only be arrested flagrante delicto, 
140. 

particular x>owers of arrest given to individuals, ib. 
general protection of persons setting courts of justice 
in motion, 142. 

no protection if court has no jurisdiction, ib, 
what constitutes jurisdiction, 141. 
where prima facie jurisdiction, 142. 
for contempt of court, 143. 

by county court judge, 144. 
by justice, ib. 
habeas corpus, 146. 
limitation of action for, 147. 
is a continuing tort, ib, 
in case of justices and constables, ib. 
notice of action to justices and constables, 144, 147. 
damages for, 81. 

aggravation of damages, 92. 

INCOEPOEEAL HEBEDITAMENT, injury to. See8v:PPOnT, 
Light, Wateecouese, Way, and Common. 

INEVITABLE ACCIDENT. See Accident. 

INJUNCTION, 
remedy by, 97. 
interlocutory or perpetm 
injuries remediable by, i 
nomous fumes, 98. 
noise, ib. 
chprch bells, 
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INJUNCTION — continued, 

obstruction of light and air, 99. 

cases where damages given instead, ih, 

general rule as to granting of an, 101. 

not granted for a mere trespass, 102, 

where waste also alitor, 

pollution of lake, ih 

deprivation of support, ihi . 

trade mark, patent, ^hd copyright, f7;. 

not granted to restrain libel in general, 103. 

publication of private letters, 

where injury merely threatened, 104. 

granted even where it will inconvenience public, 105. 

mandatory, ih, 

delay, 107. 

INJUEIA, 

is always necessary to a tort, o. 

when no tort without special damage, ih» et seq, 

INJURIiE, classification of, 12. 

INSANITY, imputation of. See Defamation. 

INSOLVENCY, imputation of. See Defamation. 

INTENTION, not material in torts, 13, 20. 

INVENTOR. See Patent. 

INVOLUNTARY TORTS, when actionable, 13. 


JOINT OWNERS, trespasses of, towards each other, 196. 
JUDGE, 

statements of, absolutely privileged communications, 117. 
not Uable for a wrongful imprisonment committed orro- 
iieousljr if acting within his jurisdiction, 140. 
jurisdiction of, how constituted, 141. 
prim4 facie jurisdiction is sufficient if, through ignorance 
of some fact of which he could have no knowledge, he has 
no jurisdiction, 142. 
power of, to commit for contempt, 143. 
of Qounty court, power of, 144. 
no action against, until judgment quashed, ib, 
general protection of, ih, 

■ TJ. 
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JIJDIOIAL PEOOEEDINGS, how far pririleged ccmmtiijioa* 
tioni^, 117. 

JUBISDICTION, 

JUS TEETH, 

defendant in ejectment may set np, but not daimant, 199. 
may be set up in troyer where defendant not bailee or 
agent, 246. 

JUSTICE OF THE PEACE. See Impkisonmentaot JtmGB. 

JUSTIFICATION. See Defamation, Assault, Tees^ass, 
Imprisonment. 


LANDLOED, 

title of, cannot be disputed by tenant, 199. 
when liable for nuisance oh demised premises, 159 ecg. 
occupation of servant of, equivalent to personal occupation, 
200 . 

LECTUEES. See Copyhight. * 

LIBEL, no injunction to i^strain a. See Defamation. 
LICENSEE, 

a mere, stands in the position of one of the family as regards 
injuries caused by nuisances, 163. 
possession of, is the possession of the licensor, 200. 

LIEN, 

sale of goods held under, a wrongful conversion, 245. 

LIGHT AND AIE, 

no light to, ex jure naturae, 217. 

no prqof of special dama^ necessary, tb. et eeq. 

ho excuse that plaintiff has contributed to the diminution, 

<|oiSnant tehenient must^e a ‘building, 

4 mau cannot obstruct on property granted by him to 
f another, 219. 

lights of two vendees or lessees from same vendor or lessor, 

J i5. 

fight to, lost by giving licence to another to do an act, the 
I natural consequence of which is an oh^uctiqh of, 220, 
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pi actions of tort, 75 et seq, 
reasons for, «‘5. 

commencement of period of, ih, 

when , tort consists of actual damage, commenceinent of 
period of, 71. 

taking away support of land, 76. 
conversion, t5. 
concealed tort, 78. 
disability, ib, 

disability arising subsequently to commencement <f period, 
ib» 

commencement of period when tort continuing, 79. 
in particular cases. See under the several headings of those 
cases. ^ 

under Employers’ Liability Act, 73. 

LOSS OP SEEVIOE. See Seduction. 


MAOISTEATE. See Justice. 

MAINTENANCE# 
definition of, 239. 
when action maintainable for, ih. 

MALICE, See Defamation. 

MALICIOUS AEEEST. See Impeisonment. 

MALICIOUS PBOSECUTION, 
definition of, 130. 
when actionable, ih. 
malice generally implied, ib. 

knowledge of plaintiff’s innocence evidence of 
131. 

knowledge of defendant that he was in the wro) 
dence of malice, 
to stop plaintiff’s mouth, ib. 
counsers opinion no excuse for, 133. 
subseg[uent malioe of the defendant, 131, 
adoption of proceedings already commenced, 132. 
where defendant bound over by a magistrate to prosef 
cute, no excuse for, 

act of magistrate in general an excuse, 135, 
aliter where specific charge made, ib. 
causing search warrant to issue, ; 

■ vH 
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MALICIOUS PBOSECUTION--*co7i«tnwc(2. 

not actionable if reasonable cause for sitsijicion existed, 132. 
want of probable cause, never implied in actions for, ih, 
et aeq. 

setting aside of proceedings, a condition precedent to action 
for, 134. 

actual damage must be proved, ih 

MAN-TI^.PS, when illegal, 157. 

MANUFACTUEE. Patent. 

noxious or offensive, an actionable nuisance. See NthsancSb 
and Injunction. 

MANUSCEIPT, copyright in unpublished, 273. 

MAP, copyright in, 269. 

MAEKET, dangerous state of, 36. 

MASf EE AND SEEVANT, 

a£< to enticing and seducing servants. See Seduction, 
niaster in general has no remedy against one who injures 
servant ex contractu, 37. • 

master may sue for an injury suffered by servant incapaci- 
tating him from performing his duties, 184, 
inducing servant to break his contract of service, 185, 

master may recover any gain derived by the inducer 
from the servant’s labours, 190. 
general liability of master for torts of, 44. 
accidents occasioned by carelessness of servant, ih» 
master when liable for illegal act of servant, 47. 
master liable for wilful act of servant if within the general 
scope of his authority, 45, 47 ef aeq, 
liability of master for assaults of servant committed in scope 
of his employment, 47 et aeq. 

ina^r not liable for servant’s torts when committed out- 
side, or beyond scope of his employment, 45. 
master not liable for injuries caused by servant while driving 
master’s carriage on business of his own, ih. 
riatifiGation of servant’s tort, 62. 
meaning of term ‘‘servant,” 53. 

jhaster not liable for torts committed by persons employed 
j by servant, 58, 

^ntractor or intermediate employer liable for torts of work- 
f men, 53, 

iob-master liable, and not hirer of horses, 65. 

; lemporary employment by a third party excuses master, 57. 
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’ MA8TEE AND SEEYANT-con^wwei. 

Tinautliomed dolegation by a seryant of his duties excuses 
master from delegates* torts, 68. 
when master liable for injuries caused by servant to fellow- 
servant, 61. And see Employers* Liability Aot> 
meaning of common Gmplo 5 rment, 62. 
personal negligence of master, 66. 
master knowingly employing an unskilful servant, 67. 
servant’s knowledge of danger, when a bar, 66, 68. 
volunteers, 69. 

MAXIMS OF LAW, 3. 

MEAStTEE OP DAMAGES. See Damages. 

JklEDICAL EXPENSES. See Campbell’s (Lord) Act. 

MIMICAL MEIST, 
negligence of, 35. 
slandeiing. See Defamation. 

MINE, flooding of, by water brought by defendant on to his 
land actionable without proof of negligence, 16 seq, 

raSFEASANCE,*Hability for, 41. 

MISEEPEESENTATION, See FiiAUi). 

MISTAKE, no justification, 13, 20. 

MITIGATION. See Damages. 

MUEDEE. See Defamation. 

MUSICAL COMPOSITIONS, assignment of cop 
assignment of the right of public represer 
275. . 


NECESSITY, right of way of, 222. 

NEGLIGENCE. See also Professio4/ 
Servant; Contractor. 
definition of, 166. 
when actionable, ih. 
dangerous stacking of hay, ih 
entrusting loaded gun to inexperie 
bursting of water company’s mainj 
damage caused by extraordinary fl 
custody of dog entrusted to a railT 
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ITOGLIGENOE--^ 

dan^roue and savage animalav 167. 
when scienter necessary, t'i'* e# aeg, 
when scienter not necessary, 168. 
negligence a mere relative term, and varies with cirGimi<« 
stances, 169. 
onus of proof of, 177. 
contributory, 170. 

where contributory, affords no excuse, 171. 
contributory, in infants, 173, 

actions by representatives of a person killed by. Camp- 
bell’s (Loed) Aot. 

duties of judge and jury i^ actions for, 178 d aeg. 
mode of estimating damages caused by, 169. 

NEWSPAPERS. /Sfefi Defamation. 

NOISE. See Nuisance ; Injunction. 

NOXIOUS TRADE. iSec Nuisance. 

NUISANCE. And see Poisonous Teees, Maeket, Unfenoeu 
Hole, Dangeeous Substances, Danobeous Fences, 
Watee and Injunction. 

(1) Causing Injury to the PersoUy 166. 
lofinition, ib, 
ccavations near roads, ih, 

'*ape of water, sewage, &c., ih, 
uous fumes, 157, 
cesspools, ih, 

g-^ns and man-traps, ib, 
trespassers injured by spring-guns and man-traps 
'inaintain action, 

ns for protection of dwelling-houses at night, 

; .e near highway, illegal, ^ 

ud fires for burning ironstone near highway 

n\^or1cs near, highways, i6, 

" by quarries at a distance from highway 

Qyib, 

38,159. > " ' V’ ' * 

:b>e'MASTEn''ANn .Si5RYANT,.-. ' , 

abto for in^xes caused to teniMit b 

feaud,'‘i60.-;'v’/ 
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NUIS ANCE— cow^mwcef * 

{1} In^r^ io ih^ 

tenaat only, ^nerally liable to third parties, ld9 et 

landowner H^le if he authorized the niiisance, 

ntdsances on or near private ways, 161* 

ruinous railway works, 162. 

act of God jusufication, 163, 

dangerous canals, ib, 

nuisances on public roads, ih 

injuries to guests through a subsisting, th, et ae^, 

injuries to persons coming on bu ^ncss , 164. 

injuries through improper condititlR5f railway stat* 

ill-lighted stations, 165.^ 
limitation, ib, 

(2) Causing Injury io Real Property, 
definition of a, 204. 
general principle applicable to, 205, 
affecting corporeal hereditaments, 
disgusting fumes, ib, 
noisy trade, ib, 

the nuisance must be material, ih, 
noisy entertainments, 206. 
allowing water to escape, %b, 
overhanging eaves, 207. 
overhanging trees, ih, 
pig-stys, ih, 
noisy dogs, ib. 
small pox hospital, ib, 
reasonableness of place when no excuse 
distinction between injury to propertyj 
in its user, 201. 

immaterial whether plaintiff goes to l 
to him, 209. 

prescriptive right to commit, 2.10. 
easements, ib, 
profits k prendre, ih, 
title to easements, ib, 
disturbance of right to kupportl ^ 
right may be released by ap'e^’ 
the damage must be material, | 
railway and ^nal companies J| 

■■ 214. I 

subterranean water, ^ | 

land burdened with btdldingsl 
support from adjoining housel 
^pere whether right pan be gt| 



96 


INDEX. 


UISANCE — continued, 

(2) Caushig Injury to Real Property — oontmued* 
right to light and air. See Light and Air. 
right to 'watercourse. See Watebcodrse. 
right to ways. See Ways. 
remedy hy abatement, 227. 

remedy by abatement not applicable to prospective 
nuisances, ih. 


^TRUCTION of entry to places of business, 8, 9. 
if road, ih, 

i light and air. See LiGpT AND Air. 

[BUS, fraudulent imitation of, by a rival proprietor, 259. 
"'(E. See Disi’OSSESSION. 


WALL, trespass to, 196. 


on of, 201, 

)ns to valid grant of, ib, 
a manufacture entitled to, 262. 
of manufacture necessary to, 263. 

Jill V. Evans^ ih, 

wled| 5 e of the public fatal to, ih, 

'ination of old elements, ib, 

1 of a known instrument to analogous purposes, ib, 
ily applies to the United Kingdom, ib, 
uTcd where utility very great, 264. 
true and first inventor, ih, 
knowledge of another no bar to, ih, 
must bo of general public utility, ib, 
d articles in a new way when a new maii|tfac- 

'b. 

amendment of specification, 265 et seq, 

: "•iment, 266. 

tides made merely for experiment, 267. 
?ee Prattd. 


asequencGsof, 117. 

dionable, unless made with reference to 


125 . 
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PEESONAL PEOPEETY, trespass to. See TbesfasS. 
PIGSTY. jSeeNmsANOE. 

POISONOUS TEEES, 21. 

POSSESSION. See Trespass. 

PEE8CEIPTION. See Light and Air, Nuisance, Support, 
Watercourse, Way, Common. 

PEINTEE. See Defamation. 

PETVATE WAY. See Way. 

PEIVILEGED COMMUNICATIONS. See Defamation. 
PBiVITY in quasi torts, 37. 

‘PEOBABLE CAUSE. Sec Malicious Prosecution. 

PEOBABLE CONSEQUENCE, every man presumed to intend 
tke, of his acts, 20. 

PEOEES8IONAL MEN, negligence of, 35. 

PUBLIC NUISANCE. See Nuisance. 
when actionable, 7, 8. 

PUBLICATION. See Defamation. 

EAILWAY COMPANY. See Negligence, Master and Sbe- 
■ vant. Misfeasance, and Nuisance. 

RATIFICATION. See Master and Servant. 

RECAPTION, 248. 

EECBXiESS CONDUCT, liability for consequences of, 20. 
REMOTENESS of damage, 21. 

EEPLEVIN, action of, 248, 

EESULT of wrongful act, if naturaEy in sequence, maybe sued 
on, 20. 
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BEYBmONEB, 

may enter into and mspeot premises, 192, 
remedy of, for injtuy to land, 228, 

remedy of for trespass, ‘accompanied by a denial of tiMe, ih 
remedy of, for obstructions, «5. 

no remedy given to, for mere transient trespasses or nui- 
sances, 229. 

some injury to the reversion must be proved, 

EIYEB. Bee Wateecottusb. 

RUINOUS PREMISES, Be^ NuiSAJfCE. 


SCIENTER. /Sfee Ferocious Aj^imals. 

SCULPTURE, copyright in. Bee Copyeioht. 

SEDUCTION, 

action for, whence arising, 184. ^ ^ 

of servant from master’s employ is actionable, ib* 
contract of service, when implied, ih. 
any profit gained by, may be recovered, 190. 
debauching plaintiff’s daughter, 185 et sey. 
proof of loss of service necessary to sustam an action for, %b* 
contract to pay wages unnecessary to create relation of 
master and servant, ib, 
small services suffice, ib, 

when daughter lives with her father, and is a minor, service 
is presumed, 186. 

aliter where the daughter acts as another’s housekeeper, ib, 
aliter where she supports her father, ib, 
where service to another is put an end to, the right of the 
parent revives, ih, ^ ' 

temporary visit no termination of service, 187 . 
relation of master and servant must subsist at time of 
seduction, ih, 

if parent helps to bring about his own dishonour, ho cannot 
i"eoover^'188. 

damages in, 189. Andaee DAMAQM, 

[ aggravation of, 

■ breach of promise of marriage not matter of aggrava- 
f tion, ib, 
mitigation of, ih, 

. ; previous immorality or looseness, 190. 

In^tation, 





SEil'-DEPENCE, injtary comiaitted in/19* 

BEEVANT. Bee Mastbb ANB Seevaitt* 

may sue for loss of luggage altiiougli master paid the fare, 
40. 

BEWEE, when vestry liable for defect in, 14. 

SHAET, unguarded, 20. 

SHEEP, injuries to, by dog actionable without proof of scienter, 
168. 

SLANDEB. See Deeamatiok. 

SPEING-GUNS. See Nuisance. 

STATUTE does not take away common law rights in general, 29. 

BTATUTOEY DUTIES, 
breaches of, 23 d aeq. 

whore no ri^ht created in favour of the plaintiff there is no 
action maintainable, 28. 
copyright, ih, 

SUPPOET, See Nuisance (2). 


TENANT. See Landlobi). 

eannot dispute landlord’s title, 200. 

but may show that title has expired, 

TITLE. Bee Tbespass and Dispossession. 

TOET, 

defimtion of, 4. 

arising out of contract, 35 d aeq* 
waiver of, 250. 

TEADE MAEK AND TEADE NAME, 
definition of, 253. 
nature of the title to relief, 254, 
injunction to restrain infringement of, 256. 
damages, 257, 

account of profits, » , , « j 

whether trade name indicates manufacturer or class of goods 
manufactured, ih . ^ ^ 

no trade mark in descriptive name of a new product, 258. 
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TEADB MARK AND TRADE NAME — cmUnwd. 
assignment of, 259. 

selling articles under seller’s own name, iK 
registration necessary before bringing an action, 260. 

TRESPASS, 

(1) To Lamia [quare clausum fregit)^ 191 €t eeq, 
definition, ib. 

wbat it consists of, ih. 
driving nails into wall is, 1 6 . 
by straying cattle, ib. 

any user going beyond that authorized, 192. 
remedy for, by distress damage feasant, ih. 
of animals form naturm, ib. 
in retaking goods, justifiable, ib. 
in driving cattle off plaintiff’s land, when justifiable, ib. 
in distraining for rent, justifiable, ib. 
in executing legal process, justifiable, ib. 
by reversioner inspecting premises, justifiable, ib. 
in escaping a pressing danger, justifiable, ib. 
by grantee of easement for the purpose of making 
repairs, justifiable, 

under due legal authority, justifiable, 193. 
plea of liberum tenementum, ib. 
trespassers ab initio, ib. 

possession necessary to maintenance of action for, 194. 
when twm people are in adverse possession, possession 
in persons entitled, ib. 
possession dates back to title, 195. 
onus of proof of title lies on prim^ facie trespasser, ib. 
when surface and subsoil in different owners, ib. 
to highways, ib. 
of joint owners, 190. 

carrying awa}^ of soil by one of two joint owners, ib. 

reasonable working of coal mine by joint owner, ib. 

injuries to party- walls, ib. 

continuing, 197. 

damages for, 84. 

aggravation of damages, 90. 

limitation of actions for, 198. 

(2) To Goods and Chattels {de asportatis bonis). 
what is, 241. 

to animals, ib. 

f ood intention no excuse, ib. 
estruction of goods by bailee, 242. 

I excessivi sale by sheriff, 

I killing game or animals feree naturse, tt. 
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TEESPASS— C071 

(2) To Goods and Chattels {de asportatis honis) — continued. 
purcHasing goods without title, 242, 
distinction between fraudulent contract and no con-^ 
tiuct, ib, 

no trespass if plaintiff in fault, 243. 
no remedy if animals get injured whilst trespassing, 
unless defendant used unreasonable force, ib» 
wrongful alteration or mixing up of goods prevents the 
person altering from maintaining an action for the 
materials or goods with which the alteration was 
made or mixed, 244. 
unauthorized painting of carnage, ib. 
trespass in defence of property, ib. 
shooting a trespassing dog, when allowable, ib, 
trespass in self-defence, ib, 
trespass in exercise of right, ib, 
trespass in exercise of legal authority, 245. 
possession necessary to maintenance of action, ih, 
when reversioner can sue for, ib, 
possession foliows title, ib, 

bailee delivering goods to an unauthorized person re- 
vests iiossession in bailor, ib, 
sale by a person having a lien is a trespass, ib, 
damages for sale of goods by person having a lien, 246. 
administrator may maintain trespass for injuries to 
goods committed before grant of administration, ib, 
so may a trustee when possession actually in cestui 
que trust, ib, 

what possession suffices, ib, 

possession of finder, ib, 

possession, prima facie proof of title, ib, 

defendant cannot in general set up jus tertii, ib, 

trespasses of joint owners, 247. 

trespass ab initio, ib, 

recaption, 248. 

action for trespass, il\ 

action of replevin, ib, 

waiver of tort, 250. 

stolen goods, 251. 

limitation, 252. 

TBOVEE. See WiioKaFUL Oonveksiox. 

TEUSTEE may maintain trespass or convejsion for injuries to 
goods when actual possession in cestm quo trusty 246. 
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IJNFENOED HOLE, 20* 


YIEW, interruption of, is no tort, 8. 

YIS MAJOE, excuses, vliat would otherwise be actionable. 
/See Act OP Gob, 

YOLUNTEEES not in general entitled to reooyer for negligence 
of a party or bis servants, 69, 

YOTE, wrongful refusal to record, is a tort, 8. 

WALL, 

trespass to, by sticking nails into it, 191. 
party-, 196, 

WAEEANT. Bee Constable, 

WAEEANTY, damages incurred tbrougb breach of, may be 
recovered, 39. 

WASTE, 36. 

WATEE, 

causing accumulation of, whereby another’s property is in- 
jured, is actionable, unless injury caused by vis major, 
14—18. 

WATEEOOUESE, 

right to use of surface watercourse vested in riparian pro- 
prietors, 220. 

aliter with regard to subterranean water, %b, 
disturbance of right to use of, ih 
fouling a well, 221. 
penning back water in, 222. 

prescriptive rights in derogation of other riparian proprietors, 
ih* 

rights may be gained in an artificial, ih 

WAY. Bee KmsANCE. 
right of, 224. 
right of, of necessity, ih 

cesser of right when necessity ceases, ih, 

WIFE liay sue for loss caused by the killing of her husband, 
1?4. See Abitlteey. 

" ^ I ■ 

■WUrocIwS. Se^iOHT ASD Aie. 
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WOEDS. See Defamation. 

WEONGDOEE, 

any possession sufficient to sustain trespass against 240, 
all tilings are presumed against a, 95. 

WBONOTUL OOKVEE8ION, 

•what is, 241, 

destiniction of goods by bailee is, 242. 
purchase of goods from a person not entitled is a, even by a 
bonS. fide purchaser, ib, 

possession necessary to maintenance of action for, 245. 
reversioner cannot sue for, ib, 
reversioner’s remedy, ib, 
possession follows title, ib, 

anauthorized delivery lay bailee revests possession in bailor, 
ib, '* 

sale by one having a lien is a conversion, ib, 
any possession suffices against a wrongdoer, 246. 
possession of finder, ib. 
possession primik. facie evidence of title, ib, 
when defendant may set up jus tertii, ib, 
conversions of joint owners, 247. 

subsequent conversion of lawJiUy-obtained chattel, ib, 
making inquiries as to real owner before delivering goods 
to him is no conversion, 248. 
recaption, ib, 

ordinary remedy by action, ib, 

power of judge to order restitution, 249. 

replevin, ib. 

waiver of tort, 250. 

limitation, 252. 

restitution of stolen goods, 251. 
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LAW WOKKS PUBLISHED BY 


3POWELL ON EVIDENCE. By CUTLEB & GBirEIN. 

— Fifth Edition. 

POWELT7S PBINCIPLES and PEACTICE of the 
LAW of EVIDENCE. Fifth Edition. By J. Cutler, B.A., 
Professor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King’s College, London, and E. F. 
Griffin, B.A., Barristers-at-Law. Post 8vo. 205. cloth. 1885 

“ There is hardly any hrandi of the changes have been effected of recent 
law of greater interest and imiwrtance, yetirs. We are, therefore, all the more 
not only to the profession, but to the inclined to welcome the appearance of 
public at large, than the law of evidence. the Fourth Edition of this valuable 

On this branch of the law, moreover, work .” — Law Examination Journal. 

all well as on many others, important 


DENISON AND SCOTT’S HOUSE OF LOBDS APPEAL 
PBACTICE. 

APPEALS TO THE HOUSE OF LOEDS: Procedure 


and Practice relative to English, Scotch and Irish Appeals; with 
the j^pellate Jurisdiction Act, 1876; the Standing Orders of 
the House ; Directions to Agents ; Forms, and Tables of Costs. 
Edited, with Notes, Eeferences and a full Index, forming a 
complete Book of Practice under the New Appellate System. 
By Ohas. Marsh Denison and Chas. Henderson Scott, of the 
Middle Temple, Esqs., Barristers-at-Law. 8vo. 165. cloth. 1879 


“ The most imporbint portion of the 
work, viz., that concerning the Proce- 
dure and Ih-actice on Ajjpeal to the 
House of Lords, contains information 
of the moat important kind to tho^ 
gentlemen who have business of this 
natui*e; it is well and ably compiled, 
and the practitioner will find no diffi- 
culty in following the various steps 
indicated. 

“ The whole book is well and carefully 
prepared, and is unusually readable in 
its 8]^de .” — Justice of the Peace. 

“ Tliis is a small volume upon a sub- 
ject of the greatest practical interest at 
the present time, for, notvithstandii^ 
the changes which have been made in 


the construction of the ultimate Court 
of Appeal, there are no two opinions as 
to the position which it holds in the 
confidence of tlie profession and tho 
public. A learned introduction gives a 
brief but sufficient historical sketch of 
the jurisdiction of tlie House of Lords. 
This is followed by a practical treatise, 
which is a complete and well-written 
guide to the procedure by which an 
Appeal is begun, continued, and ended, 
including an important chapter on 
Costs. In an Appendix are given the 
Act of 1876, the portions of the Supreme 
Court of Judicature fireland) Act, 1877, 
and the Scotch Statutes, Forms, and 
Bills of Costs.”— Law Times. 


DAVIS’S LABOUB LAWS OF 1876. 

THE LABOTJK LAWS OF 1875, with Introduction 
and Notes. By J. E. Davis, Esq., Barrister-at-Law, and late 
PoUce Magistrate for Sheffield. 8vo. 125. cloth. 1875 

CBTJMF’S FBINCIPLES OF MABINE INSVBANCE 

THE PEINCIPLES OF THE LAW EELATING TO 
MAEIllE INSUEANOB AND GENERAL AVERAGE in 
England and America, with occasional references to French and 
German Law. By F. Octavius Crump, of the Middle Temple, 
^ Esq., Bditister-at-Law. In 1 vol. royal 8vo, 215. cloth. 1875 

■ ’i: ' i \ ‘ ' 
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MAYEB’S FBENCH CODE OF COMlOiBCE. 

THE EEENCH CODE OF COMMEECE, as revised to 
the end of 1886, and an Appendix containing later Statutes in 
connection therewith, rendered into English, with Explanatory 
Notes and Copious Index. By Sylvair Mayer, B.A,, Ph.D., 
of the Middle Temple, Esq., Barrister-at-Law. Just published, 
2iost 8vo., 95. cloth. 1887 

SHELFORD’S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIItN and LATHAM. 

SHELFOED’S LAW of JOINT STOCK COMPANIES, 
containing a Digest of the Case Law on that subject; the Com- 
])ahies Acts, 1862, 1867, and other Acts relating to Joint Stock 
Companies ; the Orders made under those Acts to regulate Pro- 
ceedings in the Court of Chanceiy and County Courts; and Notes 
of all Cases interpreting the above Acts and Order's. Second 
Edition, much enlarged, and bringing the Statutes and Cases 
down to the date of publication. By David Pitcairn, M.A., 
Fellow of Magdalen College, Oxford, and of Lincoln’s Inn, 
Barrister-at-Law, and Francis Law Latham, B.A., Oxon, of 
the Inner Temple, Barrister-at-Law, Author of “A Treatise on 
the Law of Window Lights.” 8vo. 215. cloth. 1870 


DBEWRY’S FORMS OF CLAIMS AND DEFENCES. 

FOEMS OF CLAIMS AND DEFENCES IN CASES 


intended for the CHANCEIIY DIVISION OF TIH3 HIOH 
COIJBT OF JUSTICE. With Notes, containing an OutHno of 
the Law relating to each of the subjects treated of, and an 
Ai)pendix of Forms of Endorsement on the Writ of Summons. 
ByC, Stewart Drewry, of the Inner Temple, Esq., Barrister- 
at-Law, Author of a Treatise on Injunctions, and of Eeports of 
Cases in Equity, temp. Kindersley, V.-C., and other works. Post 
8vo. 9s. cloth. 1876 


“Mr. Drewiy’s plan of taking the 
facts for the foiins from reported cases 
and adapting them to tJie new rules of 
pleaditig, seems the iKJst that can be 
adopted. The foims we have looked at 
seem to be fairly correct.” — Solicitors' 
Journal. 

“ The equity draftsmen of the present 


day, who, however experienced in the 
niceties of the past system, cannot but 
need the Jiid of a work tlius compiled, 
and, trusting to its guidance, benefit in 
time and liibour saved; wliilo to the 
younger members of the profession es- 
peciiiily we cordially recommend the 
work .”— Law Times. 


ROBERTS’ PRINCIPLES OP EaUITY.-Third Edition. 

THE PEINCIPLES OF EQUITY as administered in • 
the SUPEEME COUBT OF JUDICATUBE and other Courts 
of Equitable Jurisdiction. By Thomas Archibald Bobeets, 
of the Middle Temple, Esq., Barri.ster-at-Law. Third Edition. 
8vo. 18s. cloth. 1877 
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DAVIS’S PRACTICE OF THE COUNTY OOTTRTS,— 
Sixth. Edition. 

THE PRACTICE OF THE COUNTY COURTS.— 
By James Edward Davis, of the Middle Temple, Barrister-at- 
Law. The Sixth Edition (including the New County Court 
Rules, and the New Consolidated Bankruptcy Rules), edited by 
S. M. Rhodes, of the Inner Temple, Barrister-at-Law. Just 
Published in 1 thick voL demy 8vo., price 4 os. 1886 

BRETT’S BANKRUPTCY ACT, 1888. 

THE BANKRUPTCY ACT, 1883: with an Introductory 
Chapter, Notes, Index, &c. And SUPPLEMENT containing a 
Table showing the parts of the Act and Rules which are to be 
read together : a SUMMARY of the points of importance con- 
tained in the Rules, and the Table of Fees of the 28th Decem- 
ber, 1883. By Thomas Brett, LL.B., London University, B.A., 
Exhibitioner in Real Property and Equity, and Holder of the 
First Certificate of Honoiir, Michaelmas, 1869, and Joint Editor 
of ‘ ‘ Clerke and Brett’s Conveyancing Acts.” In 1 vol. Post 8vo. 
14fl. cloth. 1884 

Supplement only , 1«. 6rf. 

CHADWICK’S PROBATE COURT MANUAL. 

Corrected to 1876. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths; arranged 
for practical utility. With Extracts from Statutes ; also various 
Forms of Affirmation prescribed by Acts of Parliament, and a Sup- 
plemental Notice, bringing the work down to 1876. By Samuel 
Chadwick, of her Majesty’s Court of Probate. Roy. 8vo. 12a. cloth. 

CHUTE’S EaUlTY IN RELATION TO COMMON LAW. 

< EQUITY UNDER THE JUDICATURE ACT, or the 
Relation of Equitj^ to Common Law. By Chalonee William 
Chute, Barrister-at-Law; Fellow of Magdalen College, Oxford; 
Post 8vo. :i9a. cloth. 1874 
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MOZLEY AND WHITELEY’S CONCISE DAW 
DICTIONARY. 

A CONCISE LAW DICTIONARY, containing Short 
and Simple Definitions of the Terms used in the Law. By 
Herbert Newman Mozley, M.A., Pellow of King’s College, 
Cambridge, and of Lincoln’s Inn, Esq., and George Crispe 
W HITELEY, M. A. , Cantab, of the Middle Temple, Esq. , Barristers- 
at-Law. In 1 vol. 8vo. 208. cloth; 258. brown calf. 1870 


“This hook is a peat deal more 
modest in its views than the law dic- 
tionary we reviewed a little while ago. 
Its main object is to explain hri^y 
legal terms, both ancient and modem. 
In many cases, however, the authors 
have added a concise statement of the 
laiv. But, as the work is intended Iwth 
for lawyers and the public at large, it 
does not profess to give more than an 
outline of the doctrines ref eired to under 
the several heading. Having regard to 
this design, we think the work is well 
and carefully edited. It is exceedingly 
complete, not only giving terse explana- 
tions of legal plmises, but also notices of 
leading cases and short biographies of 
l(5gal luminaiios. Wc may add tliat a 
veiy convenient table of reports is given, 
showing the abbi’eviations, the date and 
the court, and that the book is very well 
printed.” — Solicitors' Journal. 


“ This book contains a large mass of 
information more or less useful. A 
considerable amount both of labour and 
leamiiig lias evidently been expended 
upon it, and to the general i)ublic,itmay 
be reconunended as a reliable and use- 
ful guide. Law students desirous of 
cramming will also Hud it acceptable.” 
— Ijaw Thin'S. 

“It should contain everything of 
value to lie found in the other larger 
works, and it should b(! useful not 
merely to the legal profession, but also 
to the general puldic. Now, the work 
of Messrs. Mo/ley and Whjtoley appears 
to fulfil those very conditions; and, 
while it assists the lawj'or, will be no 
less useful to his client. On tire whole, 
we r»?peat that the work is a praise- 
worthy pofonnance which deserves a 
place in the libraries both of the legal 
profc.ssion and of the general public.”— 
Irish Law Times. 


DE COLYAR’S LAW OF GUARANTEES. 2nd Edit. 

A TREATISE ON THE LAW OF GUARANTEES 
and of PRINCIPAL and SIJRIfrY. By Henry A. De Colyar, 
of tbo Middle Toniple, Barrister-at-Law, Second Edition. 
168 . cloth. 1885 


“ Mr, Colyar’s work contains internal 
evidence that he is quite at home with his 
subject. His book has the gTcat-merit of 
thorouglmess. Hence its present value, 
and hence we venture to predict will be 
its enduring reputation .” — Law 'Times. 


“ The whole work displays great care 
in its production ; it is clear in its state- 
ments of the law, and the result of the 
many authorities collected is stated 
with an inttRigent appreciation of the 
subject in hand .” — Justice of tlit l^ace. 


TROWER’S PREVALENCE OF EaUITY. 

A MANUAI. OF THE PREVALENCE OF EQUITY, 
under Section 25 of the Judicature Act, 1873, amended by the 
Judicature Act, 1875. By Charles Francis Trower, Esq., 
M.A., of the Inner Temple, Barrister-at-Law, late Follow of 
Exeter College, and Vinerian Law Scholar, Oxford, Author of • 
“ The Law of Debtor and Creditor,” “ The Law of the Building 
of Churches and Divisions of Parishes,” &c. 8vo. Ss. cloth. 1876 

“ The amount of information con- whole it appears to be accurate. The 
taiued in a compressed fonn within its work has been corefnlly revised, and is 
pages is very considerable, and on the well and clearly printed.”— Law Times, 
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FAWCETT’S LAW OF LANDLORD AND TENANT, 

A COMPENDIUM OF THE LAW OP LANDLORD 
AND TENANT. By William Mitchell Fawcett, Esq., of 
Lincoln’s Inn, Bamster-at-Law. 1 vol. 8vo. 14<9. cloth. 1871 


“ This new compendium of the law on 
a wide and complicated subject, upon 
W'hich iufonnation is constantly re- 
quired by a vast number of iMirsons, is 
sure to be in request. It never wanders 
from the point, and beinj? intond(id not 
for students of the law, but for lessors 
and lessees, and their iitimediate ad- 
visers, wisely avoids historical disquisi- 


tions, and uses lanj^uapre as untechnical 
as the subject admits .” — Law Journal. 

‘‘ Mr. Fawcett takes advautape of this 
characteristic of modem law to impart 
to liis compendium a def?r<?e of a-utJien- 
ticAty whirii gi’eatly enhances its value as 
a convenient medium of i-efercnce, for 
he has stated the law in the veiy words 
of the authorities.”- -Law Magazine. 


HUNT’S LAW OF FRAXTDS AND BILLS OF SALE. 

THE LAW relating FRAUDULENT CONYEY- 
ANCES under the Statutes f)f Elizabeth and the Bankrupt Acts; 
with Iteniarks on the Law relating to Bills of Sale. By Arthur 
Joseph Hunt, of the Inner Temple, Esq., Barrister-at-Law, 
Author of “A Treatise on the Law relatieg to Boundaries, Fences 
and Foreshores.” Post 8vo. 9s. cloth. 1872 

subjects of the work.”— Law Magazine. 

“Mi‘. Hunt’s book is as readable as 
a treatise on so tP(hriical a subject esm 
well bo made. Mr. Hunt’s arrange- 
ment of his materials follows an orderly 
and intelligible plan. Tlie index is 
apparentiy carefully prepared, and the 
table of cases show's that vnone of the 
recent cases have bmi overlooked, Mr. 
Hunt has prcKluced a really useful book 
unencumbered by useless matter, wlxich 
deserves great success as a manual of 
the law of fraudulent dispositions of 
pr6l)erty .” — Law Journal. 


“ Mr. Hunt has brought to bear upon 
the subject a cleanups of stAtemont, 
an orderliness of arrangement and a 
subtlety of logical acuteness which 
carry him far towards a complete sys- 
tematization of aU the aises. Neither 
has his industry been lacking ; the cases 
that have arisen under ‘Tlie Bank- 
ruptcy Act, 1869,’ arid under the Bills 
of Sale Act, have been carefully and 
completely noted up and disposed by 
him in their appropriate plac^es. Tlie 
index also is both accurate and careful, 
and secures much facility of reference 
to the various matters wdiich are the 


BUND’S AGRICULTURAL HOLDINGS ACT.-2nd Edit. 

The LAW of COMPENSATION for UNEXHAUSTED 
AGRICULTURAL IMPROVEMENTS, embodj^ing the changes 
made by the Agricultural Holdings Act, 1883, with Statutes and 
Forms. By J. W. Willis Bund, M.A., of Lincoln’s Inn, 
Barrister-at-Law, Second Edit. Post 8vo. 125. cloth. 


POWELL’S LAW OF INLAND CARRIERS.— 
Second Edition. 

THE LAW OF INLAND CARRIERS, 
^ especially as regulated by the Railway and Canal Traffic Act, 
1854. fiy Edmund Powell, Esq., of Lincoln College, Oxon, 
M.A., and of the Western Circuit, Bamster-at-Law, Author of 
** Principfes and Practice of the Law of Evidence.” Second 
Edition, tf^ost re-written. Svo. 145. cloth. 
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POLKAItD ON SLANDER & LIBEL.—Pifth Edition. 

THE LAW OF SLANDER AND LIBEL (founded 
upon Starkie’s Treatise), including tlie Pleading and Evidence, 
Civil and Criminal, adapted to the present Procedure; also 
MALICIOUS PROSECUTIONS and CONTEMPTS of COURT. 
By H. C. Folkard, Barristor-at-Law. In 1 thick vol. roy, 8vo. 

[/?i the press. 


EYE ON CLAIMS TO DEBTORS’ ESTATES. 

' NOTES ON THE CONFLICTING CLAIMS TO THE 
PROPERTY OF A DEBTOR. By Hexey Joux Pye, of the 
Inner Temple, Esq., Barrister-at-Law. Just published, post 
8 VO. 3s. Qd, cloth. 1880 


TRISTRAM AND COOTE’S PROBATE PIRACTICE.- 
Tenth Edition. 


COOTE’S COMMON FORM PRACTICE AND TRIS- 
TRAM’S CONTENTIOUS PRACTICE, and I’ractice on Motions 
and Summonses of the High Court of Justice in granting Pro- 
bates or Administrations. 10th Edit. By Thomas Hutciiinsox 
Tristeam, Q.C. , D.C.L. The Common Form portion revised by 
T. Pickering Clarke, formerly Proctor in Doctors’ Commons, 


and one of the Principal Clerks 
In 1 vol. 8vo., 32s. cloth. 

“ Tlie above is another name for what 
is commonly kno\m to the profession as 
Coote’s lYobate Practice, a work about 
as indispensable in a solicitor’s office as 
any book of pmctice that is known to 
ns. Solicitors know that the difficulties 
in the way of satisfying the different 
clerks at; Somerset House are frequently 
great, and there is nothing so likely to 
tend to simplicity of practice as Mr. 
Coote’s book .” — Law Times. 

“ The present edition is in reality a 
new editipn of two separate works com- 
bined. It consists of * Coote’s Non- 
Contentious ’ and * Tristram’s Conten- 
tious’ Probate Practice, two familiar 
books to all probate practitioners. GThese 
two works have now been combined by 
Mr. Tristram, and tlie result is an 


of Seal in the Probate Regiatry. 

1888 

eminently practical and useful work 
on Probate lYactice of home 600 odd 
pages of text and 3u0 pages of forms. 
Although the w'ork is entitled ‘Tris- 
tram & Coote’s Contentious and Non- 
Contentious lYactice,’ in the arrantre- 
mentof the book the practice is reversed, 
Mr. Coote’s Non-Cuntentious Practice 
properly coming first. We make no 
pretence to have read through the whole 
of the book, but we have tested it in 
various places on points with which we 
are familiar or on points on which we^ 
seek information. We are pleased to 
find that in most cases our searches 
have been satisfactory.”— Noies. 

” We heartily recommend the work to 
practitioners .” — Law Student^s Journal. 
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SHBLFORD’S BAILWAYS.-Fourth Edition, by Glen. 

SHELFOKD’S LAW OF EAILWAYS, containing the 
whole of the Statute Ijaw for the Regulation of Railways in 
England, Scotland and Ireland. With Copious Notes of Decided 
Cases upon the Statutes, Introduction to the Law of Railways, 
and Appendix of Official Documents. Fourth Edition, by 
W. CiiNNiNGnAM Glen, Barrister-at-Law, Author of the “Law 
of Highways,” “Law of Public Health and Local Govern- 
ment,” &c. 2 vols. royal 8vo. 63s. cloth; 75s. calf. 1869 

♦♦ The work tnitsl take, its imquestionable merits. But we may nevertheless be 
position 08 the leading Maiivnl of the permitted to observe that tohat has 

Jiailway Law of Great Jiritain**-^Law hitherto been considered as ‘ the best work 

Magazine. an the subject (Shelf ord), has been im- 

any rate we may venture to pre~ measurably improved by the application of 

diet that Mr. Cunningham Glen’s edi- Mr. Glen’s diligence and learning. . . . 
tion of Shelford on Uailways will he the Sufficient, however, has been done to 
standard work of our day in that depart- show that it is in evciy respect worthy 
meni of laro.”~-Laio Journal. of the reputation which the work has 

“ Fur be it from us to under value Mr. alM’ays enj oyed,” — J ustice of the Peace. 

Shelf 014 ’ s labours, or to disparage lus 

GBANT^S BANKERS AND BANKING COBIPANIES. 
Fourth Edition. By C. C. M. PLUMPTBE. 

GRANT’S TEI<b^TISE ON THE LAW RELATING 
TO BANKERS AND BANKING COMPANIES. With an 
Appendix of the most important Statutes in force relating 
thereto. Fourth Edition. With Supplement, containing the Bills 
of Exchange and Bills of Sale Acts, 1882. By C. C. M. Plumptee, 
of the Middle Temple, Esq., Barrister-at-Law. 8vo. 29«. cloth. 

*** The Supplement may he had separately^ price Os. sewed. 

“ Eight yeaitj sufldeed to exhaust the the sterling merits which liave ac- 

second edition of this valuable and quired for it the high position which it 

standard work, we need only now holds in standard legal literature. Mr. 

notice the improvements wliieh have Il-sher has aimotatcd all the recent 

been made. We have once more looked cases.” — Law Times. 

trough the work, and recognize in it 

FISHER’S LAW OF MORTGAGE-Fourth Edition. 

The LAW of MORTGAGE and OTHER SECURITIES 
UPON PROPERTY. By William Richaed' Fishee, of 
Lincoln’s Inn, Esq., Barrister-at-Law. Fourth Edition. 1 vol. 
roy. 8vo. 52s, i)d. cloth. 

” This work has built up for itself, m prove most useful reading for the stu- 

the experienced opinion of the profes- dent, both as a storehouse of informa- 

sion, a very liigh reputation for careful- tion and as intelleotuol exercise.” — 

ness, accuracy and lucidity . Thisrepu- Law Magazine. 

tation is fully maintained in the present ‘‘We liave received the tliird edition 

edition. The law of securities upon of the Law of Mortgage, by William 

property is confessedly intricate, and, Eicbard Fisher, Bairister-at-Law, and 

probably, os the author justly observes, we are very glad to find that vast ini- 

' embraces a greater variety of learning provemeiits have been made in the plan 

t!^n any ower single branch of the of the work, which is due to the incor- 

Enghsh law, At the same time, an poration therein of what Mr. Fisher 

accurate knowledge of it is essential to designed and executed for the abortive 

every practising barrister, and of daily Digest Commission. In its present 

requirement ainongst solicitors. To all form, embracing us it does all the sta- 

su^ we can ife^dently recommend Mr. tute and caselawto the present time, the 

woAf, which will, moreover, work isone of value.”— XateJmes. 
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EDWABDS AND HAMILTON’S LAW OF HUSBAND 
AND WIFE. 

THE LAW OF HUSBAND AND WIFE: with sepa- 
rate chapters upon Marriage Settlements, and the Mamed 
Women’s Property Act, 1882. By John William Edwards 
and William Frederick Hamilton, LL.D., Esquires, of the 
Middle Temple, Barristers-at-Law. In 1 voL post 8vo. 165. 
cloth. 1883 

BOYLE’S PRECIS OF AN ACTION AT COMMON LAW. 

PEECIS of an ACTION at COMMON LAW, showing 
at a Glance the Procedure under the Judicature Acts and Rules 
in an Action in the Queen’s Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Justice. By Herbert 
E. Boyle, Solicitor. 8vo. 55. cloth. 1881 


GLYN, PROBYN, AND JACKSON’S MAYOR’S COURT 
PRACTICE. 

THE JURISDICTION AND PRACTICE OF THE 
MAYOR’S COURT, together with Appendices of Forms and of 
the Statutes specially relating to the Court. By L. E. Glyn 
and L. Probyn, Esquires, Barristers-at-I<(aw ; and F. S. 
Jackson, Esquire, Barriater-at-Law {Deputy Registrar)^ In 1 
Tol. 8vo. 155. cloth. 1888 


BEDFORD’S FINAL EXAMINATION GUIDE TO 
PROBATE AND DIVORCE.— 2nd Edition. 

THE FINAL EXAMINATION GUIDE to the LAW 
of PROBATE and DIVORCE: containing a Digest of Final 
Examination Questions with the Answers. By E. H. Bedford, 
Solicitor, Temple, Author of the “Final Examination Guide to the 
Practice of the Supreme Court of Judicature.” In 1 vol. post 
8vo. 65. cloth. 


BEDFORD’S FINAL EXAMINATION GUIDE. 

THE FINAL EXAMINATION GUIDE TO THE 
PRACTICE of the SUPREME COURT of JUDICATURE,* 
containing a Digest of the Final Examination Questions, with 
many New Ones, with the Answers, under the Supreme Court of 
Judicature Act. By Edward Henslowe Bedford, Solicitor, 
Temple. In 1 vol. 8vo. 75. 6d. cloth. 1875 
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LAW WORKS PUBLISHED BY 


FLOOD ON MAKING WILLS. 

THE PITFALLS OF TESTATOES. A Few Hints 
about the Making of Wills. By John 0. 11. Flood, of tbo 
Middle Temple, Esquire, Barrister-at-Law. 1 vol. post 8vo. 
58, clotb. 1884 


LEWIS’S INTBODXJCTION TO CONVEYANCING. 

PEINCIPLES OF CONVEYANCINa EXPLAINED 
and ILLUSTRATED by CONCISE PRECEDENTS. With an 
Appendix on the Effect of the Transfer of Land Act in Modifying 
and Shortening Conveyances. By Hubert Lewis, B.A., late 
Scholar of Emmanuel College, Cambridge, of the Middle Temple, 
Barristor-at-Law. 8vo. 18a. cloth. 1863 


PHILLIMOBE’S INTERNATIONAL LAW.~3rd edit. 

J'of. I. %vo. 24a. cloth ; Vol. 11. 26s. cloth ; Vol. 111. 36s. cloth. 

C0MMENTAEIE8 ON INTERNATIONAL LAW. 
By the Right lion. Sir Robert Phillimore, Knt., P.C., Judge 
in the Probate, Matrimonial, Divorce and Admiralty Division of 
the High Court of Justice. 1879 — 1885 

*** A Third Edtiion of Vol. IV. in preparation. 

Extract from Parnnhlet on American Neutrality ** hy Georgk Bbmis [Itoston^ U.8.). 
— “ Sir Robcart Plullimore, the present Queen^e Advocate, and author of the most 
comprehenaive and systematic ‘ Commentaries on International Law’ that England 
has produced.” 


“ Ihe authority of this work is admit- 
tedly great, and the learning and ahihty 
disiua^rcd in its preparation have been 
recognized by writers on public law both 
on the Continent of Europe and in the 
United States. With tins necessarily 
impcscfect sketch we must conclude onr 
notice of the first volnme of a work 
which forms an impoitant contiibution 
to the literature of pubhc law. The 
book is of great utility, and one which 
should find a place in the library of 
eve!!^ mvilian.” — I*atiu Magazine. ^ ^ 

matters bearing upon^tem^onalTaw 
that we have in the language. We need 
not repeat the commendations of the 
text itself as a treatise or series of 
treatises which this journal expressed 
upon the ^pearance of the two first 
volumes. Ine reputation, of the Author 
is too well estal^hed and too widely 
known. We content ourselves with tes- 
,(tifying to the fulness and thoroughness 
the work as a compilation after an 
inspection of the three volumes. (2nd 
edmon}.”— 'Rofton (United States) Daily 
Aduertwr, 

Robert FMUiinape may well be 
ptnui (A this Work as a lastiag record 
qI kU ability, leaping and his industry. 


Having read the work oircfuUy and 
critically, we nio able to highly recom- 
mend it .” — Law Joimial. 

‘‘ITie second edition of Sir Robert 
FhiUimore’s Commentaries contoms a 
considerable amoimt of valuable addi- 
tional mattiT, beaiing more especially 
on questions of international law raised 
by the wars and contentions that have 
broken out in the world since the pub- 
lication of the first edition. Having 
upon a former occasion discussed at 
some length the general principles and 
execution of this important work, we 
now propose to confine ourselves to a 
brief examination of a single question, 
on which 8ir Robert l*hillimore may 
justly be regarded as the latest autho- 
rity and as the champion of the princi- 
ples of maritime law, which, down to a 
recent period, were maintained by ttiis 
country, and which were at one time 
accepted without question hy the mari- 
time powers. Sir Robert Phillimore has 
examined with his usual learmng, and 
established without the possihilify of 


taries’ (p. 902 ).” — Edinburgh EevieWf No. 
296, OctobeVf 1876. 



MESSBS. BUTTEEWOETH, 7, FLEET STEEET, E.C. 15 * 


UNDERHILL’S GUIDE TO EOUITY, 

A CONCISE GUIDE TO MODERN EaUITY. Being 
a Course of Nine Lectures delivered at the Incorporated Law 
Society during the Year 1885 ; Revised and Enlarged. By A. 
TJndeehill, M.A., LL.D., of Lincoln’s Inn, Esq., Barrister- 
at“Law« 1 vol, post 8vo. 9a. cloth. 1885 

UNDERHILL’S SETTLED LAND ACTS.-2nd Edition. 

THE SETTLED LAND ACTS, 1882 & 1884, and the 
RULES of 1882, with an Introduction and Notes, and Concise 
Precedents Of Conveyancing and Chancery Documents. By 
A. Underhill, M.A., LL.D., of Lincoln’s Inn, Barrister-at- 
Law. Assisted by R. H. Deane, B.A., of Lincoln’s Inn, 
Barrister-at-Law. 2nd Edit. 1 vol. post 8vo. 8a. cloth. 1885 


UNDERHILL’S CHANCERY PROCEDURE. 

A PRACTICAL and CONCISE MANUAL of the PRO- 
CEDURE of the CHANCERY DIVISION of the HIGH COURT 
of JUSTICE, both in Actions and Matters. By Arthur Under- 
hill, LL.D., of Lincoln’s Inn, Barrister-at-Law. 1 vol. post 
8 VO., 10a. 6d. cloth. 1881 


UNDERHILL’S LAW OF TORTS.--^Fourth Edition. 

A SUMMARY OP THE LAW OF TORTS, OR 
WRONGS INDEPENDENT OF CONTRACT. By Arthur 
Underhill, M.A., LL.D., of Lincoln’s Inn, Esq., Barrister- 
at-Law. Fourth Edition. Post 8vo. 9a. cloth. 1884 

“ He has set forth the elements of the “ The plan is a good one and has been 
law with clearness and accuracy. The honestly c-arried out, Jind a good index 
little work of Mr. Underhill is inexpen- facilitates reference to the contents of 
sive and may he relied on.”— Lawl’wnes. the book .” — Justice of the Peace. 


UNDERHILL’S LAW OF TRUSTS AND TRUSTEES. 

A CONCISE AND PRACTICAL MANUAL OF THE LAW 
RELATING TO PRIVATE TRUSTS AND TRUSTEES. By 
Arthur Underhill, M.A., LL.D., of Lincoln’s Inn and tho 
Chancery Bar, Barrister-at-Law. Third Edition. Post 8vo. 
IGa. cloth, 1888 


“The author so treats his suWocts 
that it will not be found a difficult 
matter for a person of ordinary intel- 
lig^ce to retmn the matter therein con- 
tained, which must be constantly ne- 
cessary, not only to the professional 
man, but «d 80 ior all those who may have 
taken upon themselves the responsibili- 
ties of a trustee.”— JMSticc of the Peace. 

“We recently published a short re- 
view or notice of Mr. A. F. Leach's 
* Digest of the Law of Probate Duty,' 
and remarked that it was framed after 


the model of Sir Fitzjames Stephen’s 
* Digest' of the Criminal Law and Law 
of Evidence from the Indian Acts,’ and 
which has been followed by Mr. Pollock 
in his ‘ Digest of the Law of Partner- 
ship.’ Mr. Underhill has, in the abovrf 
named volume, performed a Bunilar tai^ 
in relation to the ’ Law of Trusts.’ In 
seventy-six articles he has summarized 
the principles of the ’ Law of Trusts* as 
distinctly and accurately as the subject 
will admit, and has supplemented the 
articles with illustrations.^’ Law/ottmol. 
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LAW WOEKS PUBLISHED BY 


BKOWN’S COPYHOLD EHPBANCHISEMliNT ACTS. 

THE LAW AND PEACTICE ON ENFEANCHISE- 
MENTS AND COMMUTATIONS under the Copyhold Acta, 
1841 — 1887, and other Acts, and at Common Law ; with Forms, 
Practical Directions, and Annotations to the Copyhold Acts. 
By Archibald Brown, of the Middle Temple, Barrister-at-Law, 
Editor of “Scriven on Copyholds,” &c. Just published in 
1 vol., post 8vo., 14s. cloth. 1888 


SCRIVEN ON COPYHOLDS.— eth Edit., by Brown. 

A TREATISE on the LAW of COPYHOLDS and of 
the other TENURES (Customary and Freehold) of LANDS 
within Manors, with the Law of Manors and Manorial Customs 
generally, and the Rules of Evidence applicable thereto, in- 
cluding the Law of Commons or Waste Lands, and also the 
Jurisdiction of the various Manorial Courts. By John Scriven. 
The Sixth Edition, thoroughly revised, re-arranged, and brought 
down to the present time, by Archibald Brown, Esq., of the 
Middle Temple, Barrister-at-Law, B.O.L., &c., Editor of “ Bain- 
bridge on the Law of Mines.” 1 vol. roy. 8vo. 30^. cloth. 1882 


BAINBRIDGE ON MINES.-4th Edit., by Archibald 
Brown. 

A TREATISE on the LAW of MINES and MINERALS. 
By William Bainbridge, Es(](., F.G.S., of the Inner Temple, 
Bamster-at-Law. Fourth Edition. By Archibald Brown, 
M. A. Edin, and Oxon, of the Middle Temple, Barrister-at-Law. 
This Work has been wholly re-cast, and in the greater part re- 
written. It contains, also, several chapters of entirely new 
matter, which have obtained at the present day great Mining 
importance. 8vo. 45s. cloth. 1878 

“ This work must be already familiar which has for so louff a period occupied 

to all readers whose practice the position of the standard work on 


them in any manner in connection with 
mines or mining, and they well know 
its value. We can only say of this new 
edition that it is in all respects worthy 
of its predecessors.” — Law Timea <m 
Srtf adit. 

** It would be entirely superfluous to 
attempt a general review of a work 


tills important subject. Those only who, 
by the nature of their practice, have 
learned to lean upom mx. BainDridge 
as on a solid staff, can appreciate the 
deep research, the admirahle method, 
and the graceful style of this model 
treatise ..” — Law Journal on Zrd edit. 


NASMITH’S INSTITUTES OP ENGLISH LAW. 

THE INSTITUTES OF ENGLISH LAW.—Part 1, 
English Public Law. Part 2, English Private Law (in 2 vols.). 
Part 3, Evidence and the Measure of Damages. By David 
Nasmith, IjL.B., of the Middle Temple, Barrister-at-Law, 
Author of t|e Chronometrical Chart of the Histo^ of England, 
Ac*;; TpL 4 vbls. post 8vo. 305. cloth. 1 873—1879 

nmy he had separately to complete sets at the following 
X0^« ctothm ciothtm 3j X09« cloth* 
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SIB X. BBSKIBE VAT’S FABLIAVBITIABT 
FBACncX.— Ninth Edition. 

A TEEATI8E ON THE LAW, PEIVILEOES, 
PEOOEEDINGS AND USAGE OF PAELIAMENT. By Sir 
Thomas ERskihe May, D.C.L., K.C.B., Clerk of the House of 
Commons and Bencher of the Middle Temple. Ninth Edition, 
Eovised and Enlarged. Syo. 48«. cloth. 1883 


CoNTBNTB : Book I. Constitution, Powera and Privileges of Parliament.— Book n. 
Practice and Prooeedinjgs in Parliament.— Book m. The Manner of passing Private 
Bills, with the Standing Orders in both Houses, and the most recent Presents. 


“ A work, which has risen from the 
position of a text book into that of an 
authority, would seem to a considerable 
extent to have passed out of the range 
of criticism. It is quite unnecessary to 
point out the excellent arrangement, 
accuracy and completeness which long 
ago rendered Sir T. E. May’s treatise 
the standard work on the law of Parlia- 


ment.” — Solicitors* Journal. 

“ We need make no comment upon 
the value of the work. It is an accepted 
authority and is imdeniably the law of 
Parliament. It has been brought up to 
the latest date, and should be in the 
hands of every one engaged in Parlia- 
mentary life, whether as a lawyer or as 
a senator.”— Z-ata Tmes. 


FtrLTON’S Manual of COKSTITUTIONAL HISTOBY. 

A MANUAL OF CONSTITUTIONAL HISTOEY, 
founded on the Works of Hallam, Creasy, May and Broom: 
comprising all the Fundamental Principles and the Leading 
Cases in Constitutional Law. By Fokbest Fitlton, Esq., 
LL.D., B.A., University of London, and of the Middle Temple, 
Barrister-at-Law. Post 8vo. 7fi. 6(^. cloth. 1875 


TTJBOB’S LEADING CASES ON BEAL PBOPEBTY.- 


Third Edition. 


A SELECTION of LEADING CASES on the LAW 
relating to EEAL PEOPEETY, CONVEYANCING, and the 
CONSTEUCTION of WILLS and DEEDS; with Notes. By 
Owen Davies Tudor, Esq., of the Middle Temple, Barrister- 
at-Law, Author of “Leading Cases in Equity.” Third Edition. 
1 thick vol. royal 8vo, 2?. 12a. 6d. cloth. 1879 


“The work before us comprises a 
digest of deasions which, if not exhaus- 
tive of all the principles of our real 
property code, wul at least be found to 
leave nothing untouched or unelabo- 
rated under the numerous legal doc- 
trines to which the cases severally relate. 
To Mr. Tudor’s treatment of all these 
subjects, so complicated and so varied, 
we accord our entire commendation, 
^ere are no omissiors of any important 
oases relative to the various branches of 
the law oomprisci in the work, nor are 
there any omissions or defects in his 
statement of the law itself apj^oable 
to ^e oases discussed by him. weoor- 
diaUy recommend the work to the prao- 
titioner and student alike, but especially 


to the former .”— Journal and 
Meporttr. 

“ In this new edition, Mr. Tudor has 
carefully revised his notoa in accordance 
with subsequent decisions that have 
modified or extended the law as pre- 
viously expounded. This and the other 
volumes of Mr. Tudor are almost a law 
library in themselves, and we are satis- 
fied that the student would leam more 
law from the Careful reading of theifi, 
than he would acquire from ctowbte the - 
time given to the elaborate treatises 
which learned profeseohs 
the stud^t to peruse^ witii emppa for- 
getfulness that tiiwfl and Twidna aas 
mdted, and that to do vriiat they ^vise 
woialdbetheworkQfaiife.'*^i;aw^svss. 
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LAW WORKS PUBLISHED BY 


UOSELT’S ABTICLES OIiEBES’ HAITDY BOOK.-By 
Bedford. 


MOSELY’8 PEAOTICAL HANDY-BOOK OF ELE- 
MJINTARY LAW, designed for the Use of AETICLED 
OLEEKS, ■with a Course of Study, and Hints on Eeading for 
the Intermediate and Final Examinations. Second Edition, 
by Ed-wahd Henslowe Bedford, Solicitor. Post 8vo., 8s. 6d, 
cloth. 1878 


“ This book cannot be too stronply 
recommended to every one w'ho con- 
templates becoming a solicitor .” — Law 
Examination Journal. 

“Mi\ E. n. Bedford, indefatigable 
in his labours on behalf of the articled 
clerk, has supervised a new edition of 
Mosely’s Handy Book of Elementary 


Law. It will eertainly not be tho fault 
of either author or editor if the years 
spent under artieles are not well spent, 
and if the work required to lay a sound 
foundation of loml knowledge is not 
done with that ‘knowledge’ of which 
they so emphatically declare the neces- 
sity .” — Law Magazine. 


CUTLER A GRIEPIN’S INDIAN CRIMINAL LAW. 

AN ANALYSIS OF THE INDIAN PENAI. CODE, 
including tho INDIAN PENAL CODE AMENDMENT ACT, 
1870. By John Cutler, B.A., of Lincoln’s Inn, Barrister-at- 
Law, Professor of English Ijaw and J uri8X)rudence, and Professor 
of Indian Jurisprudence at King’s College, London, and Edmund 
Fuller Griffin, B.A., of Lincoln’s Inn, Barristor-at-Law. 
8vo. 65. cloth. 1871 


ROUSE’S CONVEYANCER, with SUPPLEMENT, 1871. 

Third Edition. 

The PEAOTICAL OONYEYANCEE, giving, in a mode 
combining facility of reference with general utility, ujiwards of 
Four Hundred Precedents of Conveyances, Mortgages and 
Leases, Settlements, and Miscellaneous Forms, with (not in 
mevious Editions) tho I^aw and numerous Outlii^e Forms and 
Clauses of WiiXS and Abstracts of Statutes affecting Eoal Pro- 
perty, Conveyancing Memoranda, &c. By Eolla Eouse, Esq., 
of the Middle Temple, Barristcr-at-Law, Author of “ The Prac- 
tical Man,” &c. Third Edition, greatly enlarged. With a 
Supplement, giving Abstracts of the Statutory,. Provisions 
affecting the Practice in Conveyancing, to the end of 18^0; and 
the requisite iterations in Forms, with some new Forms ; and 
including a full Abstract in numbered Clauses of the Stamp 
Act, 1870. 2 vols. 8vo. SOs. cloth; 385. calf. 1871 

%* The Supplement may he had separately y price D. 6(f. sewed, 

** The best teat of the value of a book reached its third shows that it is con- 

writteoi professedly for practical men is sidered by those for whose convenience 
the practicat one of the number of edi- it was written to fulfil its puipose well.” 
thms through which it passes. The fact — Laio Magazine, 
iiudi ihia xS^Jmavm work has now 
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BLAGG»S LAW OF FTTBLIC MEETING, 

THE LAW AS TO PUBLIC MEETING. By J. W. 
Blagg, Esq., of Lincoln’s Inn, Barrister-at-Law. In 1 vol. 
Post 8 VO. 3s. cloth. 1888 


CUTLEB’S LAW OP NATURALIZATION, 

THE LAW OF NATURALIZATION as Amended 
by the Act of 1870. By John Cutler, B.A., of Lincoln’s Inn, 
Barrister-at-Law, Editor of “ Powell’s Law of Evidence,” &c. 
12mo. 3s. 6d. cloth. 1871 

“ Profesflor Cutler’s took is a useful is given in full with a useful index.”— 
summary of the law and of the changes Law Magazine. 
which have been made in it. The act 


COOTE’S ADMIRALTY PRACTICE.— Second Edition, 

THE PRACTICE OF THE HIGH COURT 
OF ADMIRALTY OF ENGLAND : also the Practice of the 
Judicial Committee of Her Majesty’s Most Honourable Privy 
Council in Admiralty Appeals, with Forms and Bills of Costs. 
By Henry Charles Coote, F.S.A., one of the Examiners of the 
High Court of Admiralty, Author of “The Practice of the Court 
of Probate,” &c. Second Edition, almost entirely re-written; 
and with a SUPPLEMENT containing the County Court Practice 
in Admiralty, the Act, Rules, Orders, &c. 8vo. 168. cloth, 1869 

THE LAW EXAMINATION JOURNAL. 

THE LAW EXAMINATION JOURNAL. Edited by 
Herbert Newman Mozley, M.A., Fellow of King’s College, 
Cambridge ; and of Lincoln’s Inn, Esq., Barrister-at-Law. 

Price 1«. each Number, by post 1«. Id. Nos. 34 d; S§ (double number), price 2«., 
by post 2s. 2d. ' 

All back numbers, commencing with No. I., may be had, 

•** Oopiee of Vol. I., containing Nos, 1 to 14, with fvM Inde»es and Tables tf Oases * 
€i^, may now had, price IQs. bound in cloth. 

Vol. II., containing Nos. 16 to 26, wUh Index, price in clotK, IQs. 

Vol. III., containing Nos. 29 to AA, price 18s. Qd. do^. 

Vol. IV., containing Nos. 46 to 62, price l&r. Qd. cloth. 

The Indexes to Vols. II., III. and IV, may be had seporolely to complete copies for 
binding, price Qd. each sewed. 
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LAW WORKS PUBLISHED BY 


ORTOLAN’S ROMAN LAW, Translated by PRICHARD 
and NASMITH. 

THE HISTORY OF ROMAN LAW, from the Text of 
Ortolan’s Histoire de la Legislation Eomaine et Generalisation du 
Droit (edition of 1870). Translated, with the Author’s permission, 
and Simplemented by a Chronometeical Chart of Roman History. 
By I. T. Prichard, Esq., F.S.S., and David Nasmith, Esq., 
LL.D., Barristers-at-Law. 8vo. 28a. cloth. 1871 

“Weknowof no work, which, in our translation before ns, it is enongh to 
Opinion, exhibits so perfect a moael of say, that it is a faithful representation 
imat a text-book ought to be. Of the of the original.”— I/au> Magazine. 


KELLY’S CONVEYANCING DRAPTSMAN.-2nd Edit. 


THE DRAFTSMAN : containing a Collection of Concise 
Precedents and Forms in Conveyancing; with Introductory 
Observations and Practical Notes. By James H. Kelly. 
Second Edition. Post 8vo. 12a. 6<f. cloth. 1881 


“Mr. Kelly’s object is to give a few 
precedents of each of those instruments 
whi<h are most commonly required in a 
solicitor’s office, and for which prece- 
dents are not always to be met with in 
ttie ordinary books on conveyancing. 
The idea is a good one. and the prece- 
dents contained in the book are, gener- 
ally speaking, of the character contem- 
plated by the author’s design. We 
have been favourably impressed with 
a perusal of several of the precedents 
in this book, and joiictitiouers who 
have already adopted forms of their 


own will probably find it advantageous 
to collate them with those mven by Mr. 
Kelly. Each set of precedents is pre- 
faced by a few terse and practical ob- 
servations.”— .VoWeitor*’ J ournal. 

“ Buch statements of law and facts as 
are contained in the work are accurate.” 
— Law Journal. 

“It contains matter not found in the 
more ambitious works on conveyancing, 
and we venture to think that the student 
will find it a useful supplement to his 
reading on the subject of conveyanc- 
ing.” — Law Examination Journal, 


REDMAN ON ARBITRATIONS AND AWARDS.— 
Second Edition. 


A CONCISE * TREATISE on the LAW OF ARBI- 
TRATIONS and AWARDS ; with an Appendix of Precedents 
and Statutes. By Joseph Haworth Redman, of the Middle 
Temple, l^q., Barrister-at-Law, Author of “A Treatise on the 
Law of Railway Companies as Carriers.” 2nd Edition. 8vo. 
18». cloth* 1884 


“ The arrangement is good, the style 
clear, and the work exhaustive. There 
is a useful appendix of precedents and 
statutes, and a very good index.”— Law 

“ Thia is likely to prove a nseful book 
in psactice. All the ordinary law on 
the subject Is given shortly and in a 
oonvenient ana accessible form, and 
the index iiq[ a good one.” -SoUciiorai* 

“We havl ^ doubt bat that the 

1 


work will be useful. The precedents 
of awards are clearly and oondsely 
drawn. The arrangement of chapters 
is conveniently managed. The law is 
dearly stated, and, so far as we ean 
judge, all the important cases bearing 
directly on the subject are ^ven, while 
the index appears reasonably copious. 
These facts, combined with the small- 
ness of the volxune, ought to make the 
book a success.”— Law Journal, 

\ 
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CLIFFOBB & STEPHENS’ BEFEBEES’ PBAGTICE, 
1873. 

THE PEACTIOE OF THE COUET OF EEFEEEES 
on PEIVATE BILLS IN PARLIAMENT; witlx Reports of 
Oases as to tlie Locus Standi of Petitioners decided during the 
Sessions 1867—72. By Frederick Clifford, of the Middle 
Temple, and Pembroke S. Stephens, of Lincoln’s Inn, Esqs., 
Bamsters-at-Law. 2 vols, royal 8vo, 3?. 10s. cloth. 


In continuation of the above^ Boy, 8t?o., sewedf 

Vol. I. Part I., 31s. 6<f. ; Part II., 16s.: Vol. II. Part I., 12s. 6rf. ; 
Part II., 12s. ^d . ; Part III., 12s. 6rf.: Part IV., 15s.: and Vol. III. 
Part 1., 16s. ; Part 11., 15s. ; Part III., 15s. ; Part IV., 15s. 

OASES DECIDED DUEINO THE SESSIONS 1873 
to 1884, by the COURT OF REFEREES on PRIVATE BILLS 
in PARLIAMENT. By Frederick Clifford and A. Q-. 
Rickards, Esqs., Barristers-at-Law. 


In continuation of the above, Boy, 8vo., sewed, 

VoL I. Part I., 12s. Qd , ; Part II., 9s. 

OASES DECIDED DUEINO THE SESSIONS 1885— 
1886, by the COURT of REFEREES on PRIVATE BILLS in 
PARLIAMENT. By A. G. Rickards and M. J. Michael, 
Esquires, Barristers-at-Law 


GBBNEY’S SHOBTHAND.— Eighteenth Edition. 

A TEXT BOOK OF THE GURNEY SYSTEM OF 
SHORTHAND. 18th Edition. Edited by W. B. Gurney & 
Sons, Shorthand Writers to the Houses of Parliament. Post 
8 VO. 3s. clothj 1885 


SATTNBEBS’ LAW OF NEGLiaENOE. 

A TREATISE on the LAWappHcable toNEGLIGENOE. 
By Thomas W. Saunders, Esq., Barrister-at-Law, Recorder of 
Bath, i vol. post 8vo. 98. cloth. 1871 


** The bodk is admirable: while small 
in bulk, it oontuins everyxhing that is 
necessaiy, and its arrangement is such 
fhatione can r^ulily refer to it. 'Amongst 
ihose those who have done a good ser- 
vice Mr. Saunden will find a plaoe.'’— • 
Law Magcume, 


“ We find very considerable diligence 
displayed. The references to the oases 
are given much more fully, and cm a 
more rational system than is oommon 
with textbook imtere. He has a good 
index.”— Solicitors’ loumal. 
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DIXOIiT’S IiAW OF FASTITEBSHIF. 


A TREATISE ON THE LAW OE PARTNERSHIP. 
By J. Dixok, of Lincoln’s Inn, Esq., Barristor-at-Law, Editor 
of “Lush’s Common Law Practice.” 1 701. 8vo. 22». cloth. 1866 


He has evidently bestowed upon this 
book the same conscientious labour and 
painstaking industry for which wo had 
to compliment him some months since, 
when reviewing his edition of ‘ Lush’s 
Pi’actice of the Superior Courts of Ijrw,’ 
and, as a result, he has produced a 
clearly written and well arranged ma- 
nual upon one of the most important 
branches of our mercantile law.”— Late 
Journal. 

“ Mr. lindley’s view of the subject is 


that of a philosophical la^^er. Mir. 
Dixon’s is purely and exclusively prac- 
tical from beginning to end. We 
imagine that very few questions axe 
likely to come before the practitioner 
whiim Mr. Dixon’s book will not be 
found to solve. We have only to add, 
that Hie value of the book is very 
materially increased by an excellent 
marginal summary and a very copious 
index .” — Law Magazine and Leview. 


MICHAEL & WILL’S GAS AND WATER SUPPLY. 
Third Edition. 


THE LAW RELATING TO GAS AND WATER: 


comprising the Eights and Duties, as well of Local Authorities 
as of Private Companies in regard thereto, and including all 
Legislation to the close of the last Session of Parliament. By 
W. H. Michael, Q.C., and J. Shikess Will, Q.O. Thii*d 
Edition. By M. J. Michael, of the Middle Temple, Barrister- 
at-Law. 8vo. 30s. 1884 


“The IjRW of Gas and Water, by 
Messrs. Michael and Will, hi<8 reached 
a second edition, and the auihois tell 
us that they have not only brought the 
law down to the present time but they 
have re-written a considerable poirion of 
the text, particularly with reference to 
gas. When the fL'st edition appeared 
we expressed an opimon that the work 


had been executed with care, skill and 
abihty. This efbtion is a decided im- 
provement on the first, and therefoie 
w© nc(‘d add nothing now. It is a woik 
winch has probably found its way into 
the hands of all interested in the prac- 
tical application of the Acts of Parlui- 
ment relating to gas and water supply,” 
— Law Times. 


DAVIS ON REGISTRATION.— Second Edition. With 
Supplement. 

THE lAW of REGISTRATION, PARLIAMENTARY, 
and MUNICIPAL, with aU the STATUTES and CASES. 
With a Supplement comprising the Cases decided on Appeal 
• on the Parliamentary and Municipal Registration Act, 1878. 
By J. E. Datis, Esq., Barrister-at-Law. Post 8vo., 16s. cloth. 

1880 

\* The Suj^Ument futay he had eeparatdy, 3«. 6(f. meed, 

\ 
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PLUMPTRE ON THE LAW OP CONTRACTS. 

A SUMMARY OP THE PRINCIPLES OF THE 
LAW OF SIMPLE CONTRACTS. By Claude C. M. 
Plumptrb, of tke Middle Temple, Esq., Barrister-at-Law. 
(Middle Temple Common Law Scholar, Hilary Term, 1877.) 
Post 8vo. Ss. cloth. 1879 

A Companion Work to Underhill on Torts^, 

“ In our last volume we had occasion “ In Part II. we have the constituent 
to mention with approbation two works parts of a simple contract, tlxe consent 
by Mr. Arthur Underhill, A Summary of the pai’ties, the consideration, the pro- 
of the Law of Torts, and a Condse mise, contracts illeg-al at common law 
Manual of the Law relatinj? to Trusts and by statute, and fraudulent con- 
and Trustees ; the first of these had tracts. 

reached a second edition, and in its “ Part HI. gives rules for making a 


preparation the author of the present 
work was associated with Mr. Under- 
hill. In the preparation of this book 
Mr. Humptre has adopted the lines laid 
down by Mr. Underhill ; by means of 
short rmes and sub-rules he presents a 
summary of the leadii^ principles re- 
lating to the law of simple contracts, 
with the decisions of the Courts by which 
they are illustrated. Part I, deals with 
the parties to a simple contract, and 
treats of those persons exempted from 
the performance of tlieir contracts by 
reason of incapacity, such as infants, 
maiiied women, lunatics, di'unkards, 
convicts and bankrupts. Chapter 4 is 
devoted to contracts by corporations 
and by agents, and the following chap- 
ter to partners and partnerships gener- 
ally. 


“ In Part II. we have the constituent 
parts of a simple contract, tlie consent 
of the pai’ties, the consideration, the pro- 
mise, contracts illegal at common law 
and by statute, and fraudulent con- 
tracts. 

“ Part in. gives rules for making a 
simple contract, and treats of contracts 
■within the 4th and 17th sections of the 
Statute of Pi'aud.s; Statutes of Limi- 
tation ; the discharge of tlie obligation 
imposed by the contract by perfoim- 
anee; by mutual agreement ; by accord 
and sfitisfaction ; and by operation of 
law; oral evidence ana written con- 
tracts ‘ damages ; and contracts made 
abroad. 

“ The book contains upwards of one 
hundred rules, all ably illustrated 
by coses, and a veiy full and well- 
compiled index facilitates reference. 
It is more particularly addressed to 
students, but practitioners of both 
branches of the legal profession will 
find it a useful and trustworthy guide.” 
—Justice 0 / the Peace. 


BARRY’S PRACTICE OF CONVEYANCING. 

A TREATISE on the PRACTICE of CONYEY- 
ANCINO. By W. Whittaker Barry, Esq., of Lincoln’s Inn, 
Barrister-at-Law, late holder of the Studentship of the Inns of 
Court, and Author of “ The Statutory Jurisdiction of the Court 
of Chancery.”^ 8vo. 18s. cloth. IStio 

“ This treatise suiiplies a want which The treatise is the production of a 

has long been felt. Mr. Barry’s work person of great merit and still greater 

is essentially what it professes to be, a promise.”— Journal. 
treatise on the practice of conveyancing, “The work is clearly and agreeably 

in which the theoretical rules of real written, and ably elucidates the subject 
property law are referred to only for iahajod.'*— Justice o/ tJie Peace. 

the purpose of elucidating the practice. 


BARRY’S FORMS IN CONVEYANCING. 

FORMS and PRECEDENTS in CONYEYANCING * 

with Introduction and Practical Notes, By W. Whittaker 
Barry, of Lincoln’s Inn, Barrister-at-Law, Author of a 
** Treatise on the Practice of ConTeyancing.” 8yo. 21fl. cl. 1872 
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HEBTSLET’B TREATIES. 

nERTSLET^S TREATIES of Commerce, Navigation, 
Slave Trade, Post Office Communications, Copyii^lit, &c., at 
present subsisting between Great Britain and Foreign Powers. 
Compiled from Authentic Documents by Edward Kertslet, 
Esq., C.B., Librarian and Keeper of the Papers of the Foreign 
Office. 16 Vols. 8vo. 22/. 6fi. 

Vol. I. price 12s., Vol. II. price 12s , Vol. III. price 18«., Vol. IV. price ISs., Voh V, 
priced., Vol. Vl.prici 258., Vol. VII. priced., Vol. VIII. price 90s., Vol IX. 
price 30s., Vol X. pnce 80«., Vol XI. price 90s., Vol. Xll. price 4a'»., Vol. XIII. 
price 42s., Vol XJV. price 42;?., Vol. XV. pi-ice 42»., Vol. XVI., price 25s. 
cloth, may he had separately to complete sets. Vol. XVI. contains an Index of 
Subjects to the Fifteen published Volumes. 


HERTSLET’S TREATIES OK TRADE AKD TARIFFS. 

TREATIES AND TARIFFS regulating the Trade 
between Great Britain and Foreign Nations, and extracts of the 
Treaties between Foreign Powers, containing “Most Favoured 
Nation” Clauses applicable to Groat Britain in force on the 1st 
January, 1875. By Edward IIertslet, Esq., C.B., Librarian 
and Keeper of the Papers, Foreign Office. Part I. (Austria). 
Royal 8vo. 7a. 6d. cloth. Part II. (Turkey). 15s. cloth. 
Part III. (Italy), los. cloth. Part IV. (China). 10s. doth. 
Part V. (Spain). 1/. Is. cloth. Part VI. (Japan). 15s. cloth. 


IKORAM’S LAW OF COMPEKSATIOK.— Second Edit. 

COMPENSATION to LAND and HOUSE OWNERS: 
being a Treatise on the Law of the Compensation for Interests 
in Lands, &c. payable by Railway and other Public Companies ; 
with an Appendix of Forms and Statutes. By Thomas Dunbar 
Ingram, of Lincoln’s Inn, Esq., Barrister-at-Law, now Professor 
of Jurisprudence and Indian Law in the Presidency College, 
Calcutta. Second Edition. By J. J. Elmes, of the Inner Temple, 
Esq., Barrister-at-Law. Post 8vo. 12s. cloth. 1869 

** Whether for companies taking land “This work appears to he carefully 

orholdk^it, Mr. Ingram’s volume will prepared as regards its matter. This 
he a welcome guide. With this in his edition is a third larger than the first ; 
hand the li^iaTadviser of a company, or it contains twice as many oases, and an 

enlarged index. It was much called for 
and doubtless will be found very useful 
by the praotitioner.”---Xatt> Magaame, 


of an owna? ana occupier wnose pro- 
perty Is takem and who ’demands com- 
pensation for It, cannot fail to perform 
nil doty ]ight|y.*’--Lai(; Timest 
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HIGGINS’S DIGEST OF PATENT OASES. 

A DIGEST of the EEPOETED CASES relating to the 
Law and Practice of LETTEES PATENT for INVENTIONS, 
decided from the passing of the Statute of Monopolies to the 
present time. By Clement Higgins, M.A., E.C.S., of the 
Inner Temple, Barrister-at-Law. 8vo. lOs. cloth, net. 1875 


“ Mx. Hiprins’s work will be useful 
as a work of reference. Upwards of 700 
cases are digested ; and, besides a table 
of contents, there is a fuU index to ^e 
subject matter ; and that index, which 
greatly enhances the value of the book, 
must have cost the author much time, 
labour and thought.” — Law Journal, 

” * This is essentially,’ says Mr. Hig- 
gins in his preface, ‘ a book of reference.* 
It remains to be added whether the 
compilation is reliable and exhaustive. 


It is only fair to say that we think it is ; 
and we will add, that the arrangement 
of subject matter (chronological under 
each heading, the date, and double or 
even treble references being appended 
to every deoision), and the neat and 
carefully executed index (which is de- 
cidedly above the average) are such as 
no reader of ‘ essentially a book of refer- 
ence’ could quarrel witli.”— 5o//ci<ora* 
Journal. 


LAWSON ON PATENTS, &c. 

THE PEACTICE AS TO LETTEES PATENT FOE 
INVENTIONS, COPYRIGHT IN DESIGNS AND REGIS- 
TRATION OF TRADE MARKS, under the Patents, Designs 
and Trade Marks Act, 1883, with the Practice in Actions for In- 
fringement of Patents ; arranged as a Commentary on the Act, 
with the Rules and Forms, and an Appendix of Orders made in 
Patent Actions. By William Norton Lawson, M.A., of Lin- 
coln’s Inn, Banister-at-Law, Recorder of Richmond. In 1 voL, 
demy 8vo., los. cloth. 1884 


DOWELL’S INCOME TAX LAWS.-Second Edition. 

THE INCOME TAX LAWS at present in force in the 
United Kingdom, with practical Notes, Appendices and a copious 
Index. By Stephen Dowell, M.A., of Lincoln’s Inn, Assistant 
Solicitor of Inland Revenue. Second Edition. 1 vol. , demy 8yo. , 
lOs. cloth 1886 

DAVIS’S OBIMINAL LAW CONSOLIDATION ACTS. 

THE CRIMINAL LAW CONSOLIDATION ACTS, 
1861 with an Introduction and practical Notes, iRustrated by 
a copious reference to Oases decided by the Court of Criminal 
Appeal. Together with Alphabetical Tables of Offences, as well 
those punishable upon Summary Conviction as upon Indictment, 
and including the Offences imder the New Bankruptcy Act, so 
arranged as to present at one view the particular OKence, tie 
old or new Statute upon which it is founded, and the Limits of 
Punishment; and a full Index. By JAMfes Edvard Davis, 
Esq., Barrister-at-Law. 12mo. 10a. cloth. 1861 
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SHELFOSD!S SUCCESSION, PROBATE AND LEGACY 
DITXIBS. — Second Sdition. 

THE LAW relating to the PEOBATE, LEGACY 
and SUCCESSION DUTIES in ENGLAND, lEELAND and 
SCOTLAND, including aU the Statutes and the Decisions on 
those Subjects: with Forms and Official Eegulations. By 
Leonard Sheleord, Esq., of the Middle Temple, Barrister-at- 
Law. The Second Edition, with many Alterations and Additions. 
12mo. 16s. cloth. 1861 


BAYLIS’S LAW OP DOMESTIC SERVANTS. 

By Monckton.— Fourth Edition. 

THE EIGHTS, DUTIES AND EELATIONS OF 
DOMESTIC SEEVANTS AND THEIR MASTERS AND 
MISTRESSES. With a short Account of Servants’ Institutions, 
&c,, and their Advantages. By T. Henry Baylis, M.A., 
Barrister-at-Law, of the Inner Temple. Fourth Edition, with 
considerable Additions, by Edward P. Monckton, Esq., B.A., 
Barrister-at-Law, of the Inner Temple. Fscap. 8vo. 28. 1873 


SEABORNE’S LAW OF VENDORS & PURCHASERS. 
Third Edition. 


A CONCISE MANUAL of the LAW of YENDOES 
and PURCHASERS of REAL PROPERTY. 3rd Edition. By 
Henry Seaborne, Solicitor. Post8vo. 128. 6(/. cloth. 1884 


Thh work w desigutd to furnish Practitioners with an msy means ofrejerence to the. 
Statutory Enactments and Judicial Decisions reyulatiny the Troniifer of Peal Pro- 
perty, ami also to bring these authorities in a compendious shape under the attention 
of Students. 


** The hoolt before us contains & good 
deal, especially of jiractical information 
as to the course of conveyancing matters 
in solicitors’ offi(;es, which may he use- 
ful to students.” — Solicitor.'^ Journal. 

“We will do Mr. Beabome the justice 
to say that we believe his work will be 
of some use to articled and other clerks 
in solicitors’ offices, who have not the 
opportunity or inclination to refer to the 
standard works from which his is com- 
piled.” — Law Journal. 

“ The value of Mr. Seaborne’s book 
consists in its being the most concise 
summary ever yet published of one of 


the most important branches of the 
law. Tlie student will liud this hook 
a useful introduction to a dry and 
difficult subject.” — Law Examination 
Journal. 

“ Intended to furnish a ready means 
of access to the enactments and deci- 
sions governing that branch of the law.” 
— The Times. % 

“ The hook will be found of use to the 
legal practitioner, inasmuch as it will, 
BO far as regards established points of 
law, be a handier work of reference than 
the longer lieatises we have named,”— 
Athenceum. 


TOMKINS’ INSTITUTES OF ROMAN LAW. 

THE INSTITUTES OF EOMAN LAW. Part I., 
containing tbe Sources of the Roman Law and its External 
History till the Decline of tbe Eastern and Western Empires. 
Bjr Feedei-ick Tomkins, M.A., D.C.L., Barrister-at-Law, of 
Liiicoln’sl^n. Roy.8vo.128. (To be completed in 3 Parts.) 1867 
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MAOASKIE’S LAW OF BILLS OP SALE. 

THE LAW BELATING TO BILLS OF SALE : with 
Notes upon Fraudulent Assignments and Preferences, and the 
Doctrine of Eeputed Ownership in Bankruptcy ; and an 
Appendix of Statutes, Precedents and Forms. By Stuart 
Macaskie, of Q-ray’s Inn, Barrister-at-Law, some time holder 
of a First Class Studentship, Certificate of Honour, and the 
Barstow Law Scholarship of the Four Inns of Court, &c. Post 
8vo. 8s. cloth. 

DREWRY’S EQUITY PLEADER. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING-, with Precedents. By C. Stewart Drewky, Esq., 
of the Inner Temple, Barrister-at-Law. 12mo. 6s. boards. 1858 

QAIUS’ ROMAN LAW.— By Tomkins and Lemon, 

{Dedicatetl ly pennisaion to IjO-rd Chancellor Uatherley,) 

THE COMMENTAEIES of GAIUS on the ROMAN 
LAW : with an English Translation and Annotations. By 
Frederick J. Tomkins, Esq., M.A., D.C.L., and William 
George Lemon, Esq., LL.B., Barristers-at-Law, of Lincoln’s 
Inn. 8vo. 27s. extra cloth. 1869 

MOSELEY ON CONTRABAND OF WAR. 

WHAT IS CONTRAliANl) OF WAR AND WHAT 
IS NOT. A Treatise comprising all the American and English 
Authorities on the Subject. By Ioseph Moseley, Esq., B.C.L., 
Barrister-at-Law. Post 8vo. os, cloth. 1861 

SMITH’S BAR EDUCATION. 

A HISTORY of. EDUCATION for the ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Philip Anstie Smith, Esq., M.A., LL.B., 
Barrister-af-Law. 8vo. Os, cloth. 1860 

WILLS ON EVIDENCE.— Fourth Edition. 

AN ESSAY on the PRINCIPLES of CIRCUMSTAN* 
TIAL EVIDENCE. Illustrated by, numerous Cases. By the 
late William Wills, Esq. Fourth Edition, Edited by his Son, 
Alfred Wills, Esq., Barrister-at-Law. 8vo. lOs. cloth. 1862 

LUSHINGTON’S NAVAL PRIZE LAW. 

A MANUAL of NAVAL PRIZE LAW. By Godfrey 
Lushington, of the Inner Temple, Esq., Barrister-at-Law, 
Royal 8vo. 10s. 6d. cloth. 1866 
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WAGGETT ON PATENTS. 

THE LAW AND PEACTICE EELATING TO THE 
PBOLONGATION OF THE TEEM OF LETTERS PATENT 
FOE INVENTIONS, with full Table of Cases and Synopsis 
of Colonial and Foreign Laws, &c. By J. F. Waggett, M.A., 
Oxon., of Lincoln’s Inn, Barrister-at-Law. In 1 vol. 8vo., 
7fi. cloth. 

HEALES’S HISTORY AND LAW OP PEWS. * 

THE HISTORY and the LAW of CHUECH SEATS 
or PEWS. By Alfred Heales, F.S.A., Proctor in Doctors’ 
Commons. 2 vols. 8vo. 16a. cloth. 1872 

“Altogether we can commend Mr. of the author’s industry, talent and 
Healcs’s book as a well conceived and learning.” — Law Journal. 
well executed work, which is evidence 


BBABBOOE’S WORK ON CO-OPEBATION. 

THE LAW and PEACTICE of CO-OPEEATIVE or 
INDUSTRIAL and PROVIDENT SOCIETIES; including the 
Winding-up Clauses, to which are added the Law of France on 
the same subject, and Remarks on Trades Unions. By Edward 
W. Brabrook, F.S.A., of Lincoln’s Inn, Esq., Barrister-at-Law, 
Assistant-Registrar of Friendly Societies in England. Bs. cl. 1869 


COOMBS’ SOLICITORS’ BOOKKEEPING. 

A MANUAL OF SOLICITORS* BOOKKEEPrNG: 

comprising practical exemplifications of a concise and simple 
plan of Double Entry, with Forms of Account and other Books 
relating to Bills of Costs, Cash, &c., showing their operation, 
giving directions for keepmg, posting and balancing them, and 
instructions for drawing costs. Adapted for a large or small, 
sole or partnership business. By W. B. Coombs, Law Accountant 
and Costs Draftsman. 1 vol. 8yo. 10s. 6d. cloth. 1868 

various Account Books described in the above workf the forms of which are copy- 
riyhtf may Ibe had from the Publishers, at the prices skUed in the work at page 274. 

^ - » - 




MESSRS. BUTTERWORTH, 7, FLEET STREET, E.C. 29 


WIGBAK ON WILLS.— Fotirth Edition. 

AN EXAMINATION OF THE EULES OF LAW 
respecting the Admission of EXTBINSIO EVIDENCE in Aid 
of file INTERPEETATION of WILLS. By the Eight Hon. Sir 
James Wigram, Knt. The Fourth Edition, prepared mr the press, 
with the sanction of the learned Author, by W . Knox Wigeam, 
M.A., of Lincoln’sinn, Esq., Barrister-at-Law. 8vo, 11«. cl. 18d8 

LAWBENCE’S PARTITION ACTS, 1868 and 1876. 

THE COMPULSORY SAI.E OF REAL ESTATE 
under the POWERS of the PARTITION ACT, 1868, as Amended 
by the Partition Act, 1876. By Philip Henry Lawrence, of 
Lincoln’s Inn, Esq., Barrister-at-Law. 8vo. 8a. cloth. 1877 

Lawrence is evidently ao- suit. On the sale of land the whole 
quaiuted with his subject. He explains subject is ably treated, and the book 
the state of the law previous to the contains, amongst other things, a vadu- 
Statuteof 1868, and the means by which able selection of leading cases on the 
under it persons may now maintain a Justice of the Peace, 

BXTNB’S LAW OF SALMON FISHERIES. 

THE LAW relating to the SALMON FISHERIES 
of ENGLAND and WALES, as amended by <‘The Salmon 
Fishery Act, 1873 ; ” with the Statutes and Cases. By J. W. 
Willis Bund, M.A., LL.B., of Lincoln’s Inn, Barrister-at-Law, 
Vice-Chairman Severn Fishery Board. Post 8yo. 15s. cl. 1876 

“ Mr, Bund has done the work excel- “ We have always found his opinion 
lently well, and nothing furtlier in this sound, and his explanations clear and 
way can be desired.”— TAc Fkld. lucid.”— i/and and Water. 

TBOWEB’S CHURCH BUILDING LAWS, Continued 
to 1874. 

THE LAW of the BUILDING of CHURCHES, 
PARSONAGES, and SCHOOLS, and of the Division of Parishes 
and Places. By Charles Francis Trower, M.A., of the Inner 
Temple, Esq., fearrister-at-Law, late Fellow of Exeter College, 
Oxford, and late Secretary of Presentations to Lord Chancellor 
Westbury. Post 8vo. 9^. cloth. 1874 

%* The Supplement may he had separately ^ price 1«. sewed, 

BULLET & BUND’S NEW BANKRUPTCY MANUAL. 

A MANUAL OF THE LAW AND PRAOTIOE 
OF BANKRUPTCY as Amended and Consolidated by the 
Statutes of 1869, with an APPENDIX containing the Statutes, 
Orders and Forms. By John F. Bullet, B.A., and J. W. 
Willis Bund, M. A. , LL.B. , Barristers-at-Law. 12mo. 16«. cloth* 
With a Supplement including the Orders td April, 1870. 

The Supplement may he had separately^ 1«. sewed. 
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OKE’S MAGISTERIAL SYNOPSIS.-Thirteenth Edit. 

THE MAGISTEEIAL SYNOPSIS: a Practical Guide 
for Magistrates, their Clerks, Solicitors, and Constables; com- 
prising Summary Convictions and Indictable Offences, with their 
Penalties, Punishments, Procedure, &c. ; alphahetically and 
tahularly arranged : with a C^ious Index. Thirteenth Edition, 
much enlarged.. By TnoMAS W. Saunders, Esq., Metropolitan 
Police Magistrate. In 2 vols. 8vo. 63s. cloth; 735. calf. 1881 
“ Twelve editions in twenty- Synopsis. The law administered 


eight years say more for the prac- 
tical utility of this work than any 
number of favourable reviews. Yet 
we feel bound to accord to the 
learned Recorder of Bath the praise 
of having fully maintained in the 
present edition the well-earned re- 
putation of this useful book.” — 
Law Magazine. 

“The industrious, capable and 
painstaking Recorder of Bath (Mr. 
T. W. Saunders) has edited the 
twelfth edition of Oke’s Magisterial 


by magistrates, like almost every 
other branch of our j^sprudence, 
goes on growing almost every day 
of the legal year, and a new edition 
of such a work as this every few 

J rears means no small amount of 
abour on the part of the editor. 
We are glad to see that Mr. Saun- 
ders has bestowed great care in the 
revision of the index, which is now 
a feature in the work .” — Law 
Times. 


OKE’S HANDY BOOK OF THE GAME LAWS.— 3rd Ed. 

A HANDY BOOK OF THE GAME LAWS; containing 
the whole Law as to Game, Licences and Certificates, Gun 
Licences, Poaching Prevention, Trespass, Babbits, Deer, Dogs, 
Birds and Poisoned Grain, Sea Birds, Wild Birds, and Wild 
Fowl, and the Bating of Game throughout the United Kingdom. 
Systematically arranged, with the Acts, Decisions, Notes and 
Forms, &c. Third Edition. With Supplement to 1881, con- 
taining the Wild Birds Protection Act, 1880, and the Ground 
Game Act, 1880. By J. W. Willis Bund, M.A., LL.B., of 
Lincoln’s Inn, Esq., Barristor-at-Law; Vice-Chairman of the 
Severn Fishery Board. Post 8vo. 168. cloth. 1881 

The Supplement may he had separately, 2s. 6d, sewed. 

“ A book on the Game Laws, elusion, we would observe that the 


brought up to the present time, 
and including the recent acts with 
regard to wild fowl, &c., was much 
needed, and Mr. Willis Bund has 
most opportunely supplied the want 
by bringing out a revised and en- 
larged edition of the very useful 
handy book of which the late Mr. 
Oh® was the author .” — The Field. 

“The editorship of the present 
publicafion bias, we ai® happy to 
say, fallen inito such able hands as 
those of Mr. Willis Bund. In con- 


present edition of the above work 
will be found by legal men or others 
who require any reliable informa- 
tion on any subject connected with 
the game laws, of the greatest 
practical utility, and that landed 
proprietors, farmers, and sports- 
men will find * Oke’s Game Laws* 
an invaluable addition to their 
libraries, and an eaay means of 
enlightening themselves on a sub- 
ject which closely affects them.” — 
Land and Water. 
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OKE’S MAGISTERIAL FOBMULIST.— Sixth Edition. 

THE MAGISTERIAL FORMTHAST : being a Com- 
plete Collection of Forms and Precedents for practical use in 
all Oases out of Quarter Sessions, and in Parochial Matters, by 
Magistrates, their Clerks, Attomies and Constables. By George 
0. Oke. Sixth Edition^ enlarged and improved. By Thomas 
W. Satjkders, Esq., Metropolitan Police Magistrate. In 1 vol. 
8vo. 383. cloth; 433. calf. 1881 

“Mr. Saunders has not been hend recent enactments is of the 
called upon to perfonn the func- very first importance. In selecting 
tions of an annotator merely. He Mr. Saunders to follow in the steps 
has had to c|pate, just as Mr. Oke of Mr. Oke the publishers exercised 
created when he wrote his book. wise discretion, and we conOTatu- 
This, of course, has necessitated late both author and publishers 
the enlargement and remodelling upon the complete and very ex- 
of the index. No work probably is cellent manner in which this edition 
in more use in the offices of magis- lias been prepared and is now pre- 
tratesthan ‘Oke’sFormulist.’ That sented to the profession .” — hmo 
it should be reliable and compre- Times. 

OKE’S LAWS AS TO LICENSING INNS, &c.-2nd Edit. 

THE LAWS AS TO LICENSING INNS, &c.; 
containing the Licensing Acta, 1872 and 1874, and the other 
Acts in force as to Ale-houses, Beer-houses, Wine and Eofresh- 
ment-houaes. Shops, &c., where Intoxicating Liquors are sold, 
and Billiard and Occasional Licences. Systematically arranged, 
with Explanatory Notes, the authorized Fonns of Jjicences, 
Tables of Offences, Index, &c. By George 0. Oke. 2nd edit, by 
W. 0. Glen, Esq., Barrister-at-Law. Post 8yo. 10s. cloth. 1874 

ONE’S FISHERY LAWS.— Second Edition by Bund. 

THE FISHERY LAWS : A Handy Book of the Fishery 
Laws : containing the Law as to Fisheries, IMvate and Public, 
in the Inland Waters of England and Wales, and the Fresh- 
water Fisheries Preservation Act, 1878. Systematically ar- 
ranged : with the Acts, Decisions, Notes, and Forma, by George 
C. Oke. Second Edition, with Supplement containing the Act 
of 1884, with Notes, by J. W. Willis Bund, M.A., LL.B., of 
Lincoln’s Inn, Banister-at-Law, Chairman of the Severn Fishery 
Board, Post 8vo. 6s. cloth. 1884 

ONE’S LAW OF TXJRNPINE ROADS.— Second Edit. 

THE LAW OF TURNPIKE ROADS ; comprising the 
whole of the General Acts nowin force, including those of 1861 ; 
the Acts as to Union of Trusts, for facilitating ^angements with 
&eir Creditors; as to the interference by Railways with Road^, 
their Non-repair, and enforcing Contributions from Parishes, 
&c,, practically axranged. With Cases, copious Notes, all the 
necessary Forms, and an elaborate Index, &c. By George 
C. Oke. Second Edition. 12mo. 183, cloth. 1861 
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CI.KREE AND BBETT’S OONVETAKOING AND LAW 
OF FBOPEBT7 ACT, 1881, &o.— Second Edition. 

THE CONVEYANCINH AND LAW OF PEOPEETY 
ACT, 1681, together with the Vendor and Purchaser Act, 1874, 
and the Solicitors’ Eemuneration Act, 1881. With Notes and 
an Introduction, ByAuBEEY Sr. John Cleeke, B.A., late 
Scholar and Student of Trinity College, Dublin, and Thomas 
Beett, LL.B. London University, B.A., late Scholar and 
Student of Trinity College, Dublin, Exhibitioner ill Keal Pro- 
perty and Equity, and Holder of the First Certificate of Honour, 
Michaelmas, 1869 ; both of the Middle Temple, Esquires, Bar- 
risters-at-Law. Second Edition, Post 8vo. Ts. 6d. cloth. 1882 


“ The chief objects of this work, the 
authors state in their preface, are — 
(1) To point out the various changes 
which have been introduced by the new 
Act into the law and i)ractice of con- 
veyancing'; (2) to criticize the pro- 
visions of the Act, pointing out diffi- 
culties likely to arise, and suggesting 
means to ev^e those difficulties ; (3) to 
reoader the work as convenient as 
possible for the purpose of reference, 
by furnishing the reader with a com- 
prehensive index and a complete table 
of cases. These obje.ct8 appear to have 
been attained. The introductory chapter 
deals with the effect of the Act m a 
masterly manner, and shows that toe 
authors are intimately acquainted with 
toe subject in hand. Each section of 
to , i« imp ortant Act is then dealt with 
fully, and ito effect on the existing law 
explained, great pains being taken to 
call attention to toe clauses which are, 
and toose whjto are not, of retrospec- 


tive operation ; and the work concludes 
with a consideration of toe Vendor and 
Purchaser Act, 1874 (which is, of 
course, closely connected with the new 
Act), and the Solidtors* Eemuneration 
Act, 1881. The work is written, no 
doubt, mainly for the practitioner, but 
the student who is reading for exami- 
nation next year will require an accurate 
knowledge of this Act, and it is very 
doubtful whether he will be able to 
meet with a better treatise on it than 
that contained in the pages being con- 
sidered.”— Final. 

“It is not possible to exaggerate toe 
utility of the work brought out by 
Messrs. Clerke and Brett. No student 
or practitioner who desires to be ac- 
quainted with the latest phase of real 
property l^slation ought to be with- 
out it. The authors are to be con- 
gratulated upon the speed with which 
they have brought out the volume.”— 
Laxo J&camination Journal. 


& BBETT’S CONVEYANCING ACT, 1882, Ac. 

THE OONVEYANCING ACT, 1882, together with the 
Gtoeral Order made in pursuance of the Solicitors’ Eemunera- 
tion Act, 1881, with Notes. By Aitbeey St. John Oleeke, B. A. , 
and Thomas Beett, LL.B., B.A., both of the Middle Temple, 
Esquires, ^rristers-at-Law. Post 8vo., 23. 6d. sewed. 1882 

Being Supplement to the Second Edition of the work by the mme 
; Authorion the Cotmymeing and Law of Broperty Act^ 1881.” 
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HUITT’S BOTTUDABIES, FEKClSS & EOBESHOBES.— 

Third Edition. 

A TEEATISE on the LAW of BOUNDAEIES and 
FENCES in relation to the Sea-sl;iore and Sea-bed; Public 
and Private Eivers and Lakes ; Mines and Private Properties 
Generally; Eailways, Highways, and other Ways and Eoads, 
Canals, and Waterworks ; Parishes and Counties ; Inclosures, 
&c. Together with the Rules of Evidence and the Remedies 
applicable thereto, and including the Law of Party- walls and 
Party-structures, both Generally and within the Metropolis, 
Third Edition. By Archibald Browx, Esq., of the Middle 
Temple, Barrister-at-Law. In 1 vol. post 8vo. 148. cloth. 1884 

“ There are few more fertile sources the seashore and the subjects of sea 
of litigation than those dealt with in walls and commissions of sewers.*’— 
Mr. Hunt’s valuable book. It is suffi- Law Times. 

cient here to say that the volume ought “ Mr. Hunt chose a ^od subject for 

to have a larger circulation than ordi- a separate treatise on Boundaries and 

narily belongs to law books, that it Fences and Rights to the Seashore, and 

ought to he found in every country we are not surprised to find that a 

^ntleman’s library, that the oases are second edition of his book has been 

brought down to the latest date, and called for. The present edition contains 

that it is carefully prepared, clearly much new matter. The chapter espe- 

wiitten and well edited.” — Law Mag~ dally which treats on rights of property 

azine.. on the seashore, whidi has been greatly 

“ It speaks well for this book, that it extended. Additions have been also 

has so soon passed into a second edition. made to the chapters relati^ to the 

That its utility has been appreciated is fencinf? of the property of mine owners 

shown by its success. Mr. Hunt has and railway companies. All the cases 

availed himself of the opportunity of a which have been decided since the work 

second edition to note up all the cases to first appeared have been introduced in 

this time, and to extend considerably their proper places. Thus it will bo 

some of the chapters, especially that seen this new edition has a considerably 

which treats of rights of propc^y on enhanced value.”— i/oarnai. 


BXTEGG’S EMPLOYERS’ LIABILITY ACT. 

A TEEATISE upon the EMPLOYEES’ LIABILITY 
ACT, 1880, with Rules, Forms and Decided Oases. By A. H, 
Ruegg, of the Middle Temple, Barrister-at-Law. 1 vol. post 
8vo. 6s. cloth. 1881 


COLLIER’S LAW OP CONTRIBUTORIES. 

A TEEATISE on the LAW OF CONTEIB UTOEIES 
in the Winding-up of Joint-Stock Companies. By Robert 
Collier, of the Inner Temple, Esq. , Barrister-at-Law. Post 8vo. 
98. cloth. * 1875 

“Mr. Collier’s general arrangement “Mr. Collier has not shrunk from 
appears to have been carefuUy devised, pointing out his views as to the recozH 
ana is probably as neat as the nature oilahility of apparently conflicting deci- 


98. cloth. 

“Mr. Collier’s general arran^mont 
appears to have been carefuUy devised, 
. and is probably as neat as the nature 
of the subject admits of. It is impos- 
sible after a perusal of the book to 
doubt that the author has honestly 
studied the subject, and has not con- 
tented himself with the practice of 
piecing together head not^ from re- 
ports.” — Solicitor^ Journal. 


sions or a s to many points on which the 
law is stiU imsettled; without making 
any quotations for the purpose of iUue- 
trating the aVbve remarks, we think we 

to tiie favourable con^d^tion of the 
profession.”— Law tloamjL 
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THE BAB EXAMINATION JOT7BNAL. 

THE BAE EXAMINATION JOUENAL, containing 
the Examination Papers on all the subjects, with Answers, set 
at the General Examination for Call to the Bar. Edited by 
A. D. Tyssek, B.C.L., M.A,, Sir E. K. Wilson, Bart., M.A., 
and W. B. Edwards, LL.B., Barristers-at-Law. Ss. each, by 
post 3s. Icf. Nos. 3, 6, 9, 10, 11, 12, 13, 14, 15 and 16, Ilil. 
1872 to Hil. 1878, both inclusive, may now be had. 

jVo. 13 M a double number^ price 6«., post 6#. M. Nos. 1, 2, 4, 6, 7 and 8 are out 
of prxnU 

THE PBELIMINABY EXAMINATION JOURNAL, 
And Students’ Literary Magazine. 

Edited by James Erle Benham, formerly of King^s College, London ; 
Author of “The Student’s Examination Guido,” &c. 

Now Complete in Eighteen Numhers, containing all the ftuestiona, with Answers, 
from 1871 to 1875, and to be had in 1 Yol. 8vo., price 18g. cloth. 

Nos, I. to XVIII, may still be had, price B. each, by post 1«, Id. 


CUTLER’S CIVIL SERVICE OF INDIA. 

ON EEPOETING CASES for their PEEIOBICAL 
EXAMINATIONS by SELEOTEB CANBIBATES for the 
CIVIL SEEVICE of INDIA, Being a Lecture delivered on 
Wednesday, June 12, 1867, at Kings College, London. By 
John Cutler, B.A., of Lincoln’s Inn, Barrister-at-Law, Pro- 
fessor of English Law and Jurisprudenco, and Professor of 
Indian Jurisprudence at King’s College, London. 8vo. Is. 


BROWNING’S DIVORCE AND MATRIMONIAL 
PRACTICE. 

THE PRACTICE and PROCEDURE of the COURT 
for DIVORCE AND MATRIMONIAL CAUSES, including 
the Act^ Rules, Orders, Copious Notes of Cases and Forms of 
Practical Proceedings, with Tables of Costs. By W. Ernst 
Browning, Esq., of the Inner Temple, Barrister-at-Law. Post 
8yo. 88. cloth. 1862 


B^CILLIPS’S LAW OP LUNACY. 

THE LAW CONCERNING LUNATICS, IDIOTS, 
and PERMNS OF UNSOUND MIND. By Charles P. 
PhUJJPS, ^.A., of Lincoln’s Inn, Esq., Barrister-at-Law, and 
CominissioAq^ in Lunacy. Post 8vo. 18d. cloth. 1858 
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LAND LAWS. 

STATEMENT OF THE LAND LAWS. By tlie 
Council of the Incorporated Law Society of the United King- 
dom. Eoyal 8vo. la. sewed ; by post Is. IcZ. 1886 


UNDERHILL’S “FREEDOM OF LAND.” 

“ FREEDOM OF LAND,” and WHAT IT IMPLIES. 
By AiiTHUR Underhill, LL.D., of Lincoln’s Jnn, Barrister-at- 
Law. 8vo. la. sewed; by post la. Id, 


HOLLAND ON THE FORM OF THE LAW. 

ESSAYS upon the FORM of the LAW. By Thomas 
Erskine Holland, M.A., Fellow of Exeter College, and 
Chichele Professor of International Law in the University of 
Oxford, and of Lincoln’s Inn, Esq., Barrister-at-Law. 8vo. 
7a. 6d cloth. 1870 


WRIGHT ON THE LAW OF CONSPIRACY. 

THE LAW OF CRIMINAL CONSPIRACIES AND 
AGREEMENTS. By R. S. Wright, of the Inner Temple, Bar- 
rister-at-Law, Follow of Oriel Coll. , Oxford. 8vo. 4a. cloth. 1873 


CHITTY, Jun., PRECEDENTS IN PLEADING.— Third 
Edition. 

CHITTY, Jun., PRECEDENTS in PLEADING; with 
copious Notes on Practice, Pleading and Evidence, by the late 
Joseph Chitty, Jun,, Esq. Third Edition. By the late 
Tompson Chitty, Esq., and by Leofric Temple, R. G. 
Williams, and Charles Jeffery, Esqrs., Barristers-at- 
Law. Complete in 1 vol. royal 8vo. 38a. cloth. 1868 


The Doctrine of Continaoas Voyages as applied to 

CONTRABAND of WAR and BLOCKADE, contrasted with the 
DECLARATION of PARIS of 1856. By Sir Travers Twiss, 
Q,.0., D.C.L., &c., &c., President of the Bremen Conference, 
1876. Read before the Association for the Reform and Codifi- 
cation of the Law of Nations at the Antwerp Conference, 1877. 
8vo. 28. 6d. sewed. 
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Mr. Justice Lush's Common Law Practice. By Dixon. 

Tliird Edition. LUSH’S PRACTICE of the SUPERIOR 
COURTS of COMMON LAW at WESTMINSTER, in Actions 
and Proceedings over which they have a common Jurisdiction; 
with Introductory Treatises respecting? Parties to Actions; Attor- 
nies and Town Agents, their Qualifications, Rights, Duties, 
Privileges and Disiibilities; the Mode of Suing, whether in 
Person or by Attorney, in Forma Pauperis, &c. &c. &c. ; and 
an A.]mendix, containing the authorized Tables of Costs and 
Foes, Forms of Proceedings and Writs of Execution. Third 
Edition. By Joseph Dixon, of Lincoln’s Inn, Esq., Barrister- 
at-Law. 2 vols. 8vo. 46s. cloth. 1865 

The Law and Facts of the Alabama Case with Reference 

to the Geneva Aibitration. By James O’Dowb, Esq., Barrister- 
at-Law. 8vo. 2s. sewed. 

Gray’s Treatise on the Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at 
Westminster. By John Guay, Esq., of the Middle Temple, 
Barrister-at-Law. 8vo. 218. cloth. 1853 

Rules and Reg^ulations to be observed in all Causes, 

SUITS and PROCEEDINGS instituted in the Consistory Court 
of London from and after the 26th June, 1877. By Order of 
the Judge. Royal 8vo. U. sewed. 

Pulling’s Practical Compendium of the Law and Usage 

of MERCANTILE ACCOUNTS ; describing the various Rules 
of Law affecting them, the ordinary" mode in which they are 
entered in Account Books, and the various Forms of Proceeding, 
and Rules of Pleading, and Evidence for their Investigation at 
Common Law, in Equity, Bankruptcy and Insolvency, or by 
Arbitration. With a SUPPLEMENT, containing the Law of 
Joint Stock 0om2)anies’ Accounts, under the Winding-up Acts 
of 1848 and 1849. By Alexander Pulling, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 98 . boards. *■ 

Foreshore Rights. Report of Case of Williams r. Nicholson 

for removing Shingle from the Foreshore at WithernsCa. Heard 
31st May, 1870, at Hull. 8vo. l8. sewed. 

Hamel’s International Law. — International Law in con- 

nexion with Municipal Statutes relating to the Commerce, 

f ights and Liabilities of the Subjects of Neutral States pending 
oreign War; considered with reference to the Case of the 
“Alexandra,” seized under the provisions of the Foreign 
Enlistment'fAct. By Felix Hargrave Hamel, of the Inner 
Tem|)le, Ba^ster-at-Law. Post 8vo. 38. sewed. 
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Keyser on the Law relating to Transactions on the 

STOCK EXCHANGE, By Hekry Keyser, Esq., of the 
Middle Temple, Barrister-atrLaw. 12mo. 8«. cloth. 

A Memoir of Lord Lyndhnrst By William Sidney 

Gibson, Esq., M.A., E.S.A., Banister-at-Law, of Lincoln’s 
Inn. Second Edition, enlarged. 8vo. 2s. 6c?. cloth. 

The Laws of Barbados. (By Authority.) Eoyal 8vo. 218. cl. 

Pearce's Histo^ of the Inns of Court and Chancery; 

with Notices of their Ancient Discipline, Biiles, Orders and Cus- 
toms, Eeadings, Moots, Masques, Kevols and Entertainments, 
including an account of the Eminent Men of the Four Learned 
and Honourable Societies — Lincoln’s Inn, the Inner Temple, the 
Middle Temple, and Gray’s Inn, &c. By Egbert E. Pearce, 
Esq., Barrister-at-Law. 8vo. 8s. cloth. 

A Practical Treatise on the Law of Advowsons. By 

J. Mireiioxjse, Esq., Barrister-at-Law. 8vo. 14s, boards. 

Williams’ Introduction to the Principles and Practice 

of I’leading in the Superior Courts of Law, embracing an Outline 
of the whole Proceedings in an Action at Law, on Motion and at 
J udges’ Chambers; together with the Eules of Pleading and Prac- 
tice, and Forms of all the principal Proceedings. By Watkin 
Williams, M.P., of the Inner Temple, Esq., Barrister-at-Law. 
8vo. 128. cloth. 

The Lord’s Table; its true Rubrical Position. The 

Purchas J udgrnent not reliable. Tho Power of the Laity and 
Churchwardens to prevent Eomanizing. Suggestions to the 
Laity and Parishes for tlie due ordering of the Table at Com- 
munion Time. The Rubrical Position of the Celebrant. By 
H. F. Napper, Solicitor. 8vo. l8. sewed. 

Dane’s Lay^ Blockade, as contained in the Judgments 
of Dfcjushington and the Cases on Blockade decided during 1854. 
By J. P. Deane, D.C.L.,,AdvocateinI)octor8’Commons. 8vo. lOs.cl. 

Linklater’s Digest of and Index to the New Bankruptcy 

ACT, and the accompanying Acts of 1869. By John Linklater, 
Solicitor. Second Edition. Imperial 8yo. 38. 6d. sowed. 

Pothier’s Treatise on the Contract of Partnership. 

Translated from the French, with Notes, by 0. D. Tudor, Esq. 
Barrister-at-Law. 8vo. 08 . cloth. 

» 

Norman’s Treatise on the Law and Practice relating to 

LETTERS PATENT for INVENTIONS. By John Paxton 
Norman, M.A., of the Inner Temple, Barrister-at-Law. Post 
8vo. 76. 6d. cloth. 
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Samt on Eegistration. Voters and their Eegistration : 

comprising the Kepresentation of the People Act, 1884 ; and the 
Kegistration, Redistribution of Seats, and Medical Relief Dis- 
ualification Removal Acts, 1885; with Notes and Index. By 
. J. Heath Saint, Esq., B.A., of the Inner Temple, Barrister- 
at-Law. In 1 vol. post 8yo, 10a. 6d. cloth. 1885 

Saint's Eegistration Cases. Second Edition. A Digest 

of PARLIAMENTARY and MUNICIPAL REGISTRATION 
OASES. Containing an Abstract of the Cases Decided on 
Appeal from the Decisions of Revising Barristers during th:> 
Period commencing 1843 and ending 1886. Second Edition. 
By John James Heath Saint, Esq., B.A., of the Inner Templ^ 
and Midland Circuit, Barrister-at-Law, Recorder of Leicester, 
Author of “ Saint’s Manual of Registration.” In 1 vol. post 
8vo. 12a. cloth. 1887 

Mozley, The Married Women's Property Acts, with an 

Introduction and Notes on the Act of 1882. 8vo. 2a. 6d. sewed. 

1883 

Francillon’s Law Lectures. Second Series. Lectures, 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
James Francillon, Esq., County Court Judge. First and 
Second Series. 8vo, 8a. each, cloth. 

Gaches’ Town Councillors and Burgesses Manual. The 

TOAVN COUNCILLORS AND BURGESSES MANUAL : a 
popular Digest of Municipal and Sanitary Law, with informa- 
tion as to Charters of Incorporation, and a useful Collection of 
Forms, especially adapted for newly incorporated Boroughs. 
By Lotus Gaches, LIj.M., B.A., of the Inner Temple, Esq., 
Barrister-at-Law. Post 8vo. 7a. cloth. 

Parkinson's Eandy-Book for the Common Law Judges' 

CHAMBERS. By Geo. H. Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. 12mo. 7a. cloth. 

A Treatise on the Law of Sheriff, with Practical Forms 

and Precedents. By Richard Clarke Sewell, Esq., D.C.L., 
Ban*istor-at-Law, Fellow of Magdalen College, Oxford. 8vo. 11. la. 

Fesgrne's Chart, Historical ^d Legigraphical, of Landed 

Property in England, from the time of tne Saxons to the present 
.^ra, displajdng at one view the Tenures, Modes of Descent and 
Power of Alienation of Lands in England at all times during that 
Period. On a sheet, coloured, 6a. ; on a roUer, 8a. 

* The Andent Land Settlement of England. A Lecture 

delivered at University College, London, October 17th, 1871. 
By J. W. Willis Bund, M.A., Professor of Constitutional Law 
8vo. la. sewed. 
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The Case of the Eev. 0. C. Gorham against Ihe Bishop 

of Exeter, as heard and determined by the J udicial Committee 
of the Privy Council on appeal from the Arches Court of Canter- 
bury, By Edward F. Moore, M.A., Barr^ter-at-Law, Author 
of Moore’s Privy Council Beports, ^ Rojral Wo. 8a. cloth. 

Coote’s Practicie of the Ecclesiastical Courts, with Forms 
and Tables of Costs. By Hetoiy Charles Coote, Proctor in 
Doctors’ Commons, &c. One thick vol. 8vo. 28s. boards. 

Border v, Healh. Judgment delivered oii November 2, 

1861, by the Right Honorable Stephen Lushington, D.C.L., 

? tean of the Arches. Folio, Is. sewed. 

The Law relating to Ritualism in the United Church of 
England and Ireland. By F. H. Hamel, Esq., Barrister-at- 
Law. 12mo. Is. sewed. 

Archdeacon Hale’s Essay on the Union between Church 

and STATE, and the Establishment by Law of the Protestant 
Reformed Religion in England, Ireland and Scotland. By 
W. H. Hale, M.A., Archdeacon of London. 8vo. Is. sewed. 

Judgment of the Privy Council in the Case of Hebbert 
V, Purchas. Edited by Edward Bullock, of the Inner Temple, 
Barrister- at-Law. Royal 8vo. 2s. 6d. 

Judgment delivered by Eight Hon. Lord Cairns on behalf 
of the Judicial Committee of the Privy Council in the Case of 
Martin v. Mackonochie. Edited by W. Ernst Browning, Esq., 
Barrister-at-Law. Royal 8vo. Is, 6d. sowed. 

Judgment of the Eight Hon. Sir Robert J. Phillimore, 
Official Principal of the Court of Arches, with Cases of Martin v. 
Mackonochie and Flamank v. Simpson. Edited by Walter 
G. F. Phillimore, B.A., of the Middle Temple, &c. Second 
Edition, royal 8vo. 2s. sowed. 

The Judgment of the Dean of the Arches, also the Judg- 
ment of the Pj HY Y COUNCIL, in Liddell (clerk) and Horne 
and others ag^fnst Westerton, and Liddell (clerk) and Park and 
Evans against Beal. Edited by A. F. Bayford, LL.D. Royal 
8vo. 3s. 6d. sewed. 

The Case of Long v. Bisfiop of Cape Town, embracing 

the opinions of the Judges of Colonial Court hitherto unpublished, 
together with the decision of the Privy Council, and Preliminary 
V Observations by the Editor. Royal 8vo. 6s. sewed. 

The Law of the Biding of Churches, Parsonages and 
Schools, and of the Division of Parishes and Places — continued 
tq 1874. By Charles PRAiircis Trower, M.A., Barrister-af- 
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